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STATEMENT OF QUESTION PRESENTED 


The question presented is whether a partial intestacy 


occurred upon the death without issue of the last living of 
the testatrix two children who were the life beneficiaries 
of a trust under her will, after the death, also without 


issue, of two of her nieces who were the contingent re- 


maindermen named in the will, with the result that the 
principal of said trust should be distributed through the 
estates of the said two children, as testatrix next of kin. 
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JURISDICTIONAL STATEMENT 


The complaint and the several motions and cross motions for sum- 
mary judgment prayed for relief within the general equitable jurisdiction 
of the District Court, namely for the construction of a will and the deter- 
mination of the ownership of a remainder interest in the principal of a 
trust created by said will, having a value of more than $3000, and for 
instructions to the trustee, all being within the purview of Section 11-306 
of the District of Columbia Code. 


These appeals are from the judgment of the District Court, entitled 
"Order for Summary Judgment Instructing Trustee as to Final Distribu- 
tion" and are within the general appellate jurisdiction of this Court under 
Title 28 of the U. S. Code, Section 1291. 


STATEMENT OF THE CASE 


Omitting many details, which do not appear pertinent to a determi- 
nation of the ultimate legal questions involved, Helen King Luquer, a 
resident of the District of Columbia, died on September 20, 1930, leaving 
a last Will, dated June 8, 1894, and Codicils dated June 1902 and Febru- 
ary 14, 1929, which were admitted to probate in Administration Cause 
No. 40,984 in this Court. (J.A. 12-19) 


Testatrix was survived by: 


(a) Her husband, Nicholas Luquer, who died on April 5, 
1932, leaving the residue of his property to his son 
Lynch and his daughter Margaret; 


(b) Her son, Lynch Luquer, who died without issue on 
September 22, 1957; and 


Her daughter, Margaret King Luquer, who married 
and became Margaret Luquer Hayes and died without 
issue on December 23, 1957. (J.A. 43-44) 
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THE WILL AND CODICILS 


Item FIRST of the Will bequeathed a legacy of $1, 500 each to Helen 
Frederika Shelton and Frances Edwards Shelton, daughters of Testatrix' 
brother, Henry W. Shelton. Helen Frederika Shelton died on January 
24, 1926, unmarried, without issue, prior to Testatrix' death, so the 
legacy to her lapsed. Frances Edwards Shelton survived Testatrix; died 
on January 25, 1940, unmarried and without issue, but the legacy to her 
was expressly revoked by the Codicil dated February 14, 1929 (J.A. 19) 


By Item SECOND of the Will, Testatrix' entire residuary estate 
was devised and bequeathed to a corporate Trustee and set up a trust 
fund of $25,000, the income derived therefrom to be paid to Testatrix' 
husband during his life, and, upon his death, the principal to be divided 
between Testatrix' son and daughter. (J.A. 12-13) Items THIRD and 
FOURTH related to the disposition of the $25,000, in the event of the 
death of Testatrix' son and/or daughter prior to the death of Testatrix’ 
husband, but the husband predeceased the son and daughter. (J .A. 13-14) 

| 


Item FIFTH provides as follows: 


“FIFTH: And as to the balance of such rest, 
residue and remainder of my property and estate 
Upon the Further Trust to invest and keep the same 
invested and to divide the same into Two equal 
shares, parts or portions and to collect and receive 
the income interest and profits thereof, and after 
payment therefrom of all necessary expenses, taxes 
and commission, to apply the net income arising 
from one of such shares, parts or portions over to, 
or to apply the same to the use of my daughter 
Margaret K. Luquer during her natural life, upon 
her sole and separate receipt and free from any 
debts, engagements, control or interference of any 
husband she may have. 


"And to permit and allow the net income arising 
from the other one of such shares, parts or portions 
to accumulate for the benefit of my son Lynch Luquer, 
during his minority, and upon my said son's attaining 
the age of Twenty-one Years to pay over such acumula- 
tions of income to him for his own use. And from 
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and after my said son's attaining his majority, to 

pay over to him or to apply to his use during his 

natural life the net income arising from the said 

share of the Trust property held for his benefit." 

(J. A. 14) 

Items SIXTH, SEVENTH and EIGHTH provided that, upon the death 

of Testatrix’ son and daughter, their descendants should receive the in- 
come, and upon such descendants attaining the age of 21 years, they were 


to receive a share of the principal of the residuary estate, but Testatrix'’ 


son and daughter both died without issue, so that the provisions of Items 
SIXTH, SEVENTH and EIGHTH became inoperative. (J. A. 4-15) 


Item NINTH of the Will provides as follows: 


"NINTH: And in the event of both of my said 
two children dying without leaving any children, 
issue or descendants them surviving, then Upon the 
further Trust upon the decease of the last survivor 
of my said Two children; to pay over, convey, 
transfer, assign and deliver in equal shares to my 
nieces Helen Frederika Shelton and Frances Edwards 
Shelton, for their own use forever, the whole of said 
balance of the residue of my property and estate 
composing the Trust fund theretofore held for the 
benefit of my two children. If either of my said 
nieces shall have died before the happening of the 
contingency upon which the above provision in their 
favor would take effect, and shall leave issue or 
descendants her surviving at the time such provi- 
sion would take effect, then such issue or descend- 
ants shall take in equal shares per stirpes and not per 
capita for their own use forever, the share of such 
Trust property and estate which his or their parent 
would have taken if living, under the provisions of 
this Will. 

*tAnd if either of said nieces previous to the 
happening of the contingency upon which the provi- 
sion in their favor herein contained would take effect, 
dies without leaving any issue or descendants her 
surviving, then the survivor of my said two nieces, 
her heirs and next of kin, shall succeed and be en- 
titled for her and their own use forever, to the share 
of the deceased niece.’ (J.A. 15-16) 
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Item TENTH relates to the investment powers of the Trustee.(J.A. 
16) : 


Item ELEVENTH appoints a corporate Executor and Trustee. (J.A. 


16) 


The Codicil, dated June 1902, revoked the appointment of the corpo- 
rate Executor and Trustee, and appointed Nicholas Luquer, Lynch Luquer 
and William Allen Hayes (husband of Margaret Luquer Hayes) as substitute 
Trustees. (Later, plaintiff, American Security and Trust Company, was 


appointed Successor Trustee in place of said individuals.) (J.A. 18) 


A Codicil, dated February 14, 1929, reads as follows: "I hereby 
revoke the legacy left to Frances Edwards Shelton in my Will." Another 
Codicil, apparently dated February 14, 1929, bequeathed a diamond ring 
to Testatrix’ daughter and $10,000 and a small ring to Testatrix' son. 
(J.A. 19) 


Upon the death of the last of the life tenants, Margaret Luquer Hayes, 
the Trustee, filed a complaint requesting court instructions as to the 
proper method of distribution of the remainder of the trust, naming all 
possible claimants as parties defendant. (J.A. 5-12) : 


The defendants fell into three groupings: (1) Those claiming 
that a~ intestacy had occurred and that they were entitled to take as 
legatees under the wills of testatrix' next of kin; (2) Those claiming they 
were entitled to take as legatees under the will of the testatrix’ niece, 
Frances Edwards Shelton, and (3) Those claiming they were entitled to 
take as heirs and next of kin of the survivor of the two nieces of the testatrix. 


A hearing was had upon cross motions for summary judgment, it 
being agreed among all parties that there was no genuine issue of a mate- 
rial fact. | | 


The District Court granted the motion for summary judgment on be- 
half of those of the second group, claiming as legatees under the will of 
the niece, Frances, and directing distribution accordingly. (J.A. 74-75) 
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Representatives of both other groups filed notices of appeal in due 
time and the cases are now on for briefing and argument under a special 
order for consolidation. (J. A. 76-78) 


STATEMENT OF POINTS 


1. (a) The first point in this case is that upon the death of both 
nieces of the testatrix without issue and the subsequent death of both of 
her children without issue, an intestacy occurred, because the language 
of the will does not furnish directions for the distribution of the principal 
of the then terminated trust, under these circumstances. 


Involved in this is the question whether the contingent remainder 
interest left to Frances Edwards Shelton failed to become a present, 
vested interest by reason of her death, without issue, prior to the deaths, 


without issue, of the life tenants. 


(b) Assuming that an intestacy did occur, it is well settled 
that the principal of the residuary trust under Helen King Luquer's will 
is distributable to the estates of her next of kin, namely, her husband 
Nicholas and her two children, Margaret Luquer Hayes and Lynch Luquer, 
and the ultimate distribution is governed by the terms of their wills. 


(c) For the reasons indicated above in (a) and (b) it was 
error for the Court below to deny the motion for summary judgment filed 
by these appellants, all of whom participate as residuary legatees under 
the will of Lynch Luquer. 


2. The second point is that it was error for the Court below to 
grant Anne Stockton Goodwin's motion for summary judgment because 
even though she is the sole residuary legatee under the will of Frances 
Edwards Shelton who was one of testatrix’ nieces, Miss Shelton's failure 
to survive Margaret Luquer Hayes and Lynch Luquer prevented the oc- 
currence of the contingency upon which any one claiming under her will 


might have otherwise come into ownership and enjoyment of the corpus 
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of the residuary trust under the will of Helen King Luquer. Since the 
Cathedral of St. John the Divine also claims under the will of Frances 
Edwards Shelton, it was likewise error for the Court below to grant its 
motion for summary judgment. 


3. The contention of the appellants in Case No. 15,182, who are 
referred to in this brief as the Savage Heirs, that they are entitled to have 
the corpus of the residuary trust under the will of Helen King Luquer 
divided among them as “heirs and next of kin" of Frances Edwards 
Shelton, can not be sustained because the will of Helen King Luquer did 
not provide for the vesting of remainder interest in the trust in Frances 
Edwards Shelton if both she andher sister Helen died without issue before 
the deaths of Margaret Luquer Hayes and Lynch Luquer, both without 
issue. 


4. For the reasons stated above the instruction to the Trustee to 


distribute the corpus of the residuary trust under the will of Helen King 
Luquer to Anne Stockton Goodwin and the Cathedral of St. John the Divine, 
as set forth in the order, was erroneous. 


SUMMARY OF ARGUMENT : 

When the last of the two children of the testatrix, who were the 
life tenants of the income of the trust under her will, died without issue, 
the two nieces, who were contingent remaindermen, having both pre- 
deceased the life tenants without issue, an intestacy occurred as to the 
remainder interest because there was no clause in the will which covered 
this set of circumstances. Under the holding in Scott v. Powell, 86 
App. D. C. 277, 182 F. 2475, the said remainder interest reverted to 
the testatrix and should pass to and through the estates of her next of kin, 
to be distributed in accordance with the residuary clauses in their re- 
Spective wills. 
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Those claiming to take as legatees of the niece are not entitled 
to do so because her death without issue, previous to the death of the 
life tenants was the basis of the defeasance of her executory interest 
in the remainder, according to the proposition stated in Dlustration 3 
of Section 253 of the Restatement of the Law of Property. 


Those claiming to take as heirs of the nieces are not entitled 
to do so because as to the niece, Helen, her entire interest in the 
remainder lapsed because she died previous to the death of the 
testatrix, and as to the niece, Frances, her death without issue 
previous to the death of the life tenants, was the basis of the defeasance 
of her own interest, and that interest was not transmitted through the 


share of the niece, Helen, because (1) the entire interest of Helen 


had long since lapsed and (2) she could not qualify as. the "survivor" of 
Frances, she having died 14 years previous to the death of Frances. 


Therefore, the District Court erred in awarding the remainder 
to those claiming as legatees of the second niece, and also erred in 
not awarding the remainder to those claiming under the wills of 
testatrix’ next of kin. 
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ARGUMENT 
I 


TESTATRIX DIED INTESTATE AS TO THE 
REMAINDER INTEREST IN THE RESIDUARY TRUST 


The real salient fact in this case is that the only set of circum- 
stances not spelled out in the will of Helen King Luquer was the one 
which actually occurred. No provision is made in her will for distribu- 
tion of the principal of the trust in the event that the two children of the 
testatrix die childless after both of her nieces die without issue. 


Precise directions in perfect technical language are contained in 
Items, SIXTH, SEVENTH, EIGHTH and NINTH of the will to cover vari- 
ous situations upon the death of one or the other of the life tenants with 
or without children and the death of both of them without children. In 
addition, in the event that both life tenants die without children, direc- 
tions are provided for distribution to the contingent remaindermen, the 


nieces, or to the survivor of them if one dies childless or to the children 


of a deceased niece. But there the directions come to an abrupt end. 
(J.A. 12) 


The second paragraph of Item NINTH covers the situation when, 
after the death of both life tenants without issue, one niece dies without 
issue. In that event, the will directs that the entire remainder interest 
shall go to "the survivor of my said two nieces, her heirs and next of 
kin.” (J.A. 16) In this case, as it turned out, there was no "survivor." 
The niece who was named as contingent remainderman, Frances Edwards 
Shelton, had died seventeen years prior to the termination of the trust, 
and because she had only an executory remainder interest, subject to 
defeasance, the legacy to her comprised of said remainder interest was 
defeated. The other niece, Helen Frederika . Shelton, had died four 
years before the testatrix, and fourteen years before her sister Frances. 
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Thus Helen's entire interest lapsed, and she was not the "survivor" of 
Frances. Therefore an intestacy occurred as to the entire remainder 


interest. 


Nowhere in the will can directions be found for the distribution of 
the principal of the trust in the event that both of the nieces of the testa- 
trix die without issue and, later, both of her children die without issue. 


In sharp contrast to the elaborate and precise technical language 
used to furnish directions in other circumstances, the will is silent on 
this point. The inescapable conclusion is that the testatrix never con- 
sidered what her own wishes might be in the event this situation arose. 
The whole tenor of the will clearly indicates that had she given any 
thought to this possibility she would surely have provided the same sort 
of clear and precise directions to cover that contingency as those she 


provided for use in numerous other contingencies. 


The Appellees and the Appellants in case number 15,182 (here- 


after referred to for convenience as the Savage Heirs) would have the 


Court stretch and twist the existing language one way or another to 
cover their own respective situations. In this case such a stretching 
and twisting goes far beyond the proper bounds of "construction" of a 
will. The language itself is inadequate to cover the situation for which 
they make their respective arguments and the will, read as a whole, 


makes any such attempt entirely inappropriate. 


Although the goal of the ordinary will construction case is to 
determine the intent of the testator, and thereafter to see that it is 
carried out, there is by the very nature of things a preliminary deter- 
mination to be made as to whether the testator had any thoughts at all 
in relation to the situation at hand. 


Mrs. Luquer's will gives not the slightest clue that she ever 
thought of the possibility of her nieces both dying childless before the 
deaths of both her children, also childless. Never having thought of 
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this possibility, she could not be said to have had any "testamentary 
intent" as to it. Certainly none was expressed in the will. 


Thus she made no testamentary disposition of the remainder in- 
terest in the residuary trust she created in her will, under the condi- 
tions which actually arose at the time when the remainder came to be 
distributable. : 


These appellants are aware of the presumption against a partial 
intestacy such as has occurred in this instance, but at the same time 
they are also well aware that such a presumption must give way to the 


facts of a given case, when they indicate otherwise. 


This canon of interpretation has been many times stated and re- 
stated by the Courts. Chief Justice Field of the Supreme Judicial Court 
of Massachusetts used the following language: : 


"A construction of a will resulting in an intestacy 
is not to be adopted unless plainly required." 
Robertson v. Robertson, 313 Mass. 520, 48 N.E. 
(2d) 29. 
As clearly appears from a knowledge of the facts and a reading of 
the will, the case at bar is an obvious instance where the recognition of 


a partial intestacy is "plainly required." 


ut 


SCOTT v. POWELL 


This court has recently been faced with a problem quite similar 


to the one presented by the Luquer will, and apparently found no partic- 
ular difficulty in reaching the conclusion that under the circumstances 
that existed at the time of the termination of that trust an intestacy 
occurred so far as the distribution of the principal of the trust was con- 


cerned. 


In Scott v. Powell, 86 App. D. C. 277, 182 F. 2d 75 (1950), the Court 
in its opinion stated the controlling facts in that case as follows: 
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"Mrs. Garnett reserved from the general pro- 
visions of her will certain real estate in the Dis- 
trict of Columbia. She devised this real estate to 
a trustee, directing it to divide the net income 
arising therefrom equally among her three chil- 
dren, William, Evelyn and Rita, so long as they 
or any of them should live, with a survivorship 
provision as to any child dying without lineal de- 
scendants. The disposition of the principal upon 
the termination of the trust was as follows: 'Upon 
the death of all of my children, I give, devise and 
bequeath all of my trust estate, in fee simple, and 
free of this trust, to my grandchildren, or their 
descendants that shall be living, my said grand- 
children, or their descendants to take per stirpes 
and not per capita, or in other words, to inherit 
the portion of my estate that would pass to their 
parents if I had died intestate." (This punctuation 
is precisely as in the original.) There was no 
other clause dispositive of this property. 


"The controversy concerns the disposition of 
the principal of the trust estate under the foregoing 
quoted provision. 


"Mrs. Garnett died in February, 1922. Sur- 
viving her were three children and one grandchild. 
One son, William H. Garnett was then 54 years of 
age and had been married for fourteen years. The 
other son, Evelyn S. Garnett, was 52 years old 
and had been married for twelve years. The 
daughter, Mrs. Rita G. Boykin, was 61 years old 
and had been a widow for twenty years. The grand- 
son, Aubrey Boykin, the son of Rita, was a mental 
incompetent, then in an institution, and he died in- 
testate, unmarried and without issue in September, 
1922. William Garnett died without issue in 1938 
leaving his wife as his residuary devisee, and she 
assigned her interest to theree cousins of her hus- 
band. Evelyn Garnett died without issue in 1943, 
leaving his wife as his residuary devisee. Mrs. 
Rita Boykin died without surviving issue in 1946, 
leaving as her residuary devisees four nieces of 
her husband." 


The District Court in that instance held that Aubrey Boykin had a 
vested remainder in the principal of the trust, which upon his death 
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without issue passed to his mother, as his heir and upon her death 
should be distributed under the residuary clause of her will. The Court 
of Appeals, however, in a unanimous opinion written by Judge Prettyman, 
found that such a distribution was not the correct one under the circum- 
stances. After extensive discussion of various possible theories set 
forth by the different contending parties and a close review of the lan- 
guage in detail and of the will as a whole, the Court said (at page 283) 
"From all these considerations, we are of the 

opinion that when Aubrey died as he did, his interest 

in the testatrix's estate reverted." 

The Court then proceeded to determine where the remainder in- 
terest went when it reverted back to and through the testatrix estate at 
Aubrey's death. Again only after extensive discussion, did the Court 
reach its conclusion that the property interest in question should pass 
through the estate of the testatrix by virtue of the reverter, and down 
through the residuary clauses of the respective wills of her next of kin, 
in that instance her three children. : 


Nevertheless the key determination in that case was that, upon 


the death of Aubrey without descendants prior to the termination of the 
trust, his interest ceased. Therefore the interest of any one claiming 
through him also ceased. The Court specifically declined to "resort to 
the technical language of the complicated rules reflected by the cases 
and the Restatement" (p. 280) but did observe that "there is a fine line 
of distinction running through the reported cases in the District of Co- 
lumbia™ on the question of whether a remainderman in a given case 
must necessarily survive the life tenants in order to have any interest 
pass to or through him or his estate (p. 280). It is also noted that the 
District of Columbia cases do not use the same technical phraseology 
now found in sections 252 and 253 of the Restatement of the Law of 
Property. However, by examining the results in the District of Colum- 
bia cases, it is clear that the descriptive classifications applied in the 
Restatement can also be applied to the District of Columbia cases quite 
readily. | 
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Certain cases require that the remainderman must survive the 
life tenants in order for any interest to pass to or through him or his 
estate. District of Columbia cases of this grouping are noted as follows: 


Richardson v. Penicks, 1 App. D. C. 261 (1893) 
Craig v. Rowland, 10 App. D. C. 402 (1897) 
Fields v. Gwynn, 19 App. D. C. 99 (1901) 
Jewell v. Graham, 57 App. D.C. 391, 241 F. 2d 
~~ 257 (1928) _ 

Other cases are noted that do not require that the remainderman 
survive the life tenants in order for an interest to be subject to passage 
to or through him or his estate. Such cases in this jurisdiction are 
listed as follows: 


Hauptman v. Carpenter, 16 App. D. C. 524 (1900) 
Young v. Munsey Trust Co., 72 App. D.C. 73, 

11 F. 2d 514 (1940) 
American Security and Trust Co. v. Sullivan, 

72 F. Supp. 925 (D. C. 1947) 


Pyne v. Pyne, 81 App. D. C. 11, 154 F. 2d 297 
(1946) 


Phillips v. Behrens, 81 F. Supp. 347 (D.C. 1948) 


This Court declined to simply follow the "labels" applied by the 
Restatement but examined instead into the detailed facts at hand and the 


rationale of the basic proposition of law. Factual examples are given 


as illustrations of instances wherein the requirement of survival exists, 
and others are given where it does not. They are carefully differentiated 
into examples of “alternative” and "supplanting" limitations. 


The following general statement of the law then appears (p. 282): 


"From all the foregoing come the rules that 
in the absence of any named remainderman living 
at the expiration of the life estate, the property 
reverts in the case of an ‘alternative limitation"; 
and that in the case of a 'supplanting limitation’ the 
property passes to the heirs or devisees of the 
deceased remainderman." 
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The Court then finds that there was a necessity of survival by 


Aubrey of the life tenants in order for anyone to take any interest 
through him. | 


Instead of relying too heavily upon an examination of individual 
words and specific punctuation marks, the Court says (p. 282): 
"Rather, we find the meaning of the phrase 
from the intent derived from the whole of the will.” 
The specific family situation and the reasonable probabilities at 
the time of testatrix' death (none of which are specifically applicable to 


the case at bar) are then reviewed and the Court says finally, as noted 
above (p. 283): | 


"From all these considerations we are of the 
opinion that when Aubrey died as he did, his in- 
terest in the testatrix' estate reverted." (Emphasis 
supplied.) 


Ii 


THE LUQUER WILL EXAMINED 
IN THE LIGHT OF SCOTT v. POWELL 

It would certainly be in order, therefore, to take the same steps 
in examining the Luquer will and the surrounding facts, as they appear 
in the record, to make a determination as to the necessity for either 
one of the Shelton nieces to survive beyond the death of Margaret and 
Lynch Luquer, both childless, in order for anyone to take an interest 
from or through either niece or her estate. : 


To refresh recollection, the second paragraph of Item NINTH of 
Helen King Luquer's will is repeated at this point: 


"And if either of said nieces previous to the 
happening of the contingency upon which the pro- 
vision in their favor herein contained would take 
effect dies without leaving any issue as descend- 
ants her surviving, then the survivors of my said 
two nieces, her heirs and next of kin, shall succeed 
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and be entitled to her and their own use forever, 
to the share of the deceased niece." (J.A. 16) 

It had previously been directed in the first paragraph of Item 
NINTH that if both the testatrix' children died without issue the Trustee 
would divide the principal of the trust equally between the two nieces 
‘for their own use forever", or to the issue of either of them who might 
have died, leaving issue, before the trust terminated. (J.A. 15) 


One niece, Helen, died childless four years before the testatrix 
(although the will had been executed thirty-two years previous to that). 
There seems to be no question but that her entire interest in the estate 
lapsed. In fact it never really came into being at all, as any sort of a 


contingency or otherwise. (D. C. Code Sec. 19-110). 


The other niece, Frances, also died childless. Her death occurred 


in 1940, seventeen years before the termination of the trust. 


Finally in 1957, the trust terminated when Margaret Luquer Hayes 
died, December 23, 1957, three months after her brother Lynch's death. 
Neither of them ever had any children. 


The first paragraph of Item NINTH does not apply to the situation 


that finally occurred because it assumes that both nieces survive the 
childless children of the testatrix or that if one or both of the nieces 

die before them, that she or they would leave children who would take 
their deceased parent's share. None of these things came to pass. 


The second paragraph of Item NINTH does not apply because it 
speaks of the "deceased niece” in contrast to the "surviving niece". 
The condition assumed in that paragraph is that one of the nieces 
"previous to the happening of the contingency upon which the provision 
in (her) favor herein contained would take effect," dies without leaving 
any issue. If that assumption becomes @ reality then the will directs 
that "the survivor of my said two nieces, her heirs and next of kin" 
shall become entitled to the share of the deceased niece. 


17 


As indicated above, this situation never came to pass either. It 
was impossible as of very date upon which the will spoke, the date of 
Helen King Luquer's death, for this assumption ever to be realized, 
because the niece Helen had died four years before Mrs. Luquer. There- 
fore there could never be any two persons answering the description of 
"the deceased niece" and "the survivor of my said two nieces", so far 
as the will was concerned. i 


As to the actual situation that arose, there simply was no provi- 
sion at all. The will stopped one paragraph too short, If the testatrix 
had only allowed her thoughts to carry her one more step, and if she 
had started a third paragraph of Item NINTH by saying: 

"And if both of my said nieces previous to 

the happening of the contingency upon which the 

provision in their favor herein contained would 

take effect die. without leaving any issue or de- 

scendants them surviving, them.* * *" | 
the dilemma in which the Trustee finds itself today would never have 
occurred. If that one additional thought had passed through Mrs. 
Luquer's mind (or through her lawyer's mind) there is not the slightest 
doubt that Mrs. Luquer's wishes in that situation would have been 
spelled out in the same clear, precise, technical language that was used 
throughout the rest of her will. 


She would then have made known what her testamentary intentions 
were under those circumstances. Now the hunt for "the intention of the 
testatrix"' is doomed to failure for the simple fact that, as to the situation 
that actually occurred, the testatrix never expressed any thoughts, much 


less any intentions. 


See 95 C.J.S. 781, Wills Sec. 594; and compare 


Hilton v. Kinsey, 88 App. D. C. 14, 185 F. 24 885 


In re Klewer's Est., 124 Cal. App. 2d 219, 
268 P. 2d 544 


Pond v. Porter, 141 Conn. 56, 104 A. 2d 228 
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In re Hylin's Will, 61 N.Y.S. 2d 642 


Baker v. Nat. S. & T. Co., 86 App. D. C. 161, 
181 F. 2d 273 


In the situation now before the Court, the law steps in and dis- 


tributes the property for the testatrix under the statute of descents and 


distributions. Under that, her heirs and next of kin were and are en- 
titled to the remainder of the trust. 


The same type of situation was present in Scott v. Powell, supra. 
The opinion describes the theoretical operation of the law in the follow- 


ing manner (p. 284): 


"Ownership may be split, in our jurisprudence, 
into what we call legal interests and beneficial in- 
terests; and the beneficial interest may be split, as, 
for example, into rights to income and rights to 
principal. But, however much it may be divided, 
none of it is ever lost or destroyed. Thus it follows 
that that portion of the beneficial interest which co- 
exists of the right to receive the principal of a trust 
estate, always belongs to somebody. It may be diffi- 
cult to ascertain the person to whom that right be- 
longs, but there is no such thing as property held in 
trust without anybody being entitled to the principal 
if the trust expires." 


Court goes on to state (p. 284): 


"The right to the principal of an estate at any 
given moment may be ina series of people depend- 
ing upon gradations of contingencies." 


After giving illustrative examples, the Court states: 


Thus there may be an echelon of persons with 
rights in diminishing probability as their respective 
possibilities of taking become more remote. The 
sum total of all these outstanding rights in property 
at any given moment must be the full beneficial 
interest." 

* * * * 

“These rights to take the principal of a trust 
may be certain, fixed, probable, irrevocable, un- 
certain, contingent, revocable, improbable, remote. 
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But whatever their respective peculiarities, they 
are interests in property. As such, they pass from 


person to person, by intentional transfer or by 
operation of law; they do not spring full-grown out 


of space without precedent existence or owner- 
ship. * * *" (Emphasis supplied.) 

By illustrative examples the Court discussed the theories of law 
that are involved in this quoted proposition and made the determination 
that in the case then under consideration there was a distinct interest 
in the property that was a possibility of reverter to the testatrix of the 
remainder distributable at the termination of the trust because the 
testatrix had failed to cover in the will the particular situation that had 
actually occurred. The Court said (p. 285): | 

'%* * *There was always the possibility that Aubrey 
and the life tenants might die without another 
grandchild of the testatrix being in existence. 


There was always a person who had the right to 
take the property if such a contingency developed. 


The testatrix did not provide in the will for this 
contingency. So, to the extent of this possibility, 


her stated disposition of the property was not com- 
plete. To that slight and limited extent, she left 


herself intestate." 

The exact parallel of the situation in this case ae the situation 
in Scott v. Powell is immediately apparent. By simply substituting 
names and designations as in the parentheses below, this can be readily 
demonstrated. For instance, paraphrasing the first sentence in the ex- 
cerpt from Judge Prettyman's opinion quoted immediately above, the 
following result appears: | 

"There was always the possibility that (both 


nieces) and the life tenants might die without 
(any issue) being in existence." 


As the Court said: "The testatrix did not provide in = will for this 


contingency." 


The problem in the case at bar, being parallel to the problem in 
Scott v. Powell, it calls for the same solution. This solution should be 
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provided by this Court by reversing the judgment of the District Court 
and remanding the case for distribution of the remaining principal of 
the trust in equal shares to and through the estates of the testatrix' 
next of kin; that is, to be distributed one half through the residuary 
clause in the will of her daughter, Margaret Luquer Hayes, and the 
other half through the will of her son, Lynch Luquer.* 


IV 


LOCUS OF FEE DURING THE 
PERIOD OF CONTINGENCY 


The situation revealed and discussed in the opinion in Scott v. 
Powell has long been recognized as a basic theory of the law of property. 
Although not too many cases have arisen wherein the precise point was 
litigated, the key proposition is well recognized by the text writers and 


the courts. 


The following statement appears in 33 Am. Jur. 532, Life Estates, 
Remainders, etc. Sec. 72: 


"It seems always to have been the rule that if 
contingent remainders are created in conveyances 
by way of use or in disposition by will, the inher- 
itance in the meantime, if not otherwise disposed 
of, remains in the grantor or his heirs, or descends 
to the heirs of the testator, where it remains until 
the contingency happens to take it out of them." 


Fearne, in his treatise entitled "Contingent Remainders" at p. 351, 
states: 


"Where a remainder of inheritance is limited 
in contingency by way of use, or by devise, the in- 
heritance in the meantime, if not otherwise disposed 
of, remains in the grantor, or in the heirs of the 
testator, until the contingency happens to take it out 
of them." 


* 
Nicholas Luquer, testatrix' husband, was also one of her next of kin, but 
his will divided the residue of his estate equally between Margaret and Lynch. 
(J.A. 62) 


21 


Practically the identical language appears in 4 Kent, Commen- 
taries 257. 


This proposition of law has been confirmed in this jurisdiction in 


the case of Craig v. Warner, 5 Mackey (D. C.) 460 (1887). 


The period of the contingency in the case at bar was the combined 
lives of Margaret Luquer Hayes and her brother Lynch Luquer. If at 
anytime during their lives a child had been born to either one of them 
the contingent interests of the nieces would have come closer to extin- 
guishment, and if such child had survived his parent he would have be- 


come entitled to the whole remainder upon the termination of the trust. 


The conclusive presumption of law that either of testatrix' children 
might at any time have a child was recognized in the opinion of the Court 
in Scott v. Powell (p. 285). In 1954 this presumption became a matter of 
much greater actuality and probability by the passage of the new adop- 
tion statute for the District of Columbia, 68 Stat. 241, Ch. 272 Sec. 2. 

By virtue of that statute, for the last three and a half years of the term 
of the contingency there was, in addition to the legal presumption of 
childbearing, the very real possibility that either Margaret Luquer 
Hayes or Lynch Luquer might adopt a child, either minor or adult (D. C. 
Code Sec. 16-212), whose legal relationship thereafter would be that of 
natural parent and natural child (D. C. Code Sec. 16-222). Till the day 
Margaret died in December 1957 she had the ability to pass on to any 
person she might choose to adopt the entire inheritance of the remainder, 
under Item Eighth of her mother's will. Having failed to do so, and the 
will having made no provision for the situation that resulted at her death, 
the possibility of reverter became a reality, and the remainder interest 
thereby came to be distributable by operation of law. | Scott v. Powell, 


supra. 
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ILLUSTRATION 3 OF SECTION 253 OF RESTATEMENT 
OF THE LAW OF PROPERTY 


The theoretical and factual parallel between the case at bar and 
Scott v. Powell, supra, are reinforced by Llustration 3 to Section 253 of 
the American Law Institute’s Restatement of the Law of Property 
(Vol. 3). This is quoted as follows: 


"3. A, owning Blackacre in fee simple absolute, 
transfers Blackacre to B for life, remainder to 
B's children and their heirs, but if B dies un- 
survived by children then to C and his heirs, and 
if C predeceases B, then to D and his heirs. B 
has a child E. C has an executory interest sub- 
ject to the condition precedent that B die unsur- 
vived by E or by any other child. C's interest is 
also subject to the requirement that he survive 
B and C's non-survival of B is a basis for the 
defeasance of C’s interest rather than a second 
condition precedent thereof." 


As with the analogy between the case at bar and Scott v. Powell 
noted above, we take the liberty of inserting names and designations 
appropriate to the Luquer family and the will under consideration. It 
would then read as follows: 


"(Helen King Luquer) owning (the residue of her 
estate) in fee simple absolute, (bequeathes) (said 
residue) to (her children, Margaret and Lynch) 
for life, remainder to (the children of Margaret 
and Lynch), but if (Margaret and Lynch) die un- 
survived by children then to (the niece Frances) 
and (her) heirs, and if (Frances) predeceases 
(Margaret and Lynch) then to (Helen) and (her) 
heirs.’’* 


: Blackacre equais the residue of Mrs. Luquer's estate 
A cys Helen King Luquer 
Margaret and Lynch 
Frances 
Helen 
any children of Margaret or Lynch 
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It should be noted here by the same analogy that, as the illustration 
states the law, "the niece Frances (C) has an executory interest subject 
to the condition precedent that Margaret and Lynch (B) die unsurvived by 
any children (E). Frances's (C's) interest is also subject to the require- 
ment that (she) survive Margaret and Lynch (B) and Frances's (C's) 
nonsurvival of Margaret and Lynch (B) is a basis for the defeasance of 
Frances's (C's) interest rather than a second condition precedent there- 
of ."" 


In Dlustration 3 there is a condition precedent in the requirement 
that B (Margaret and Lynch) die childless, and, further, a possibility of 
the "defeasance" of C's (Frances') interest in the event of her non- 
survival of B (Margaret and Lynch). | 


Reverting to the second paragraph of Item NINTH which is the only 
language in Mrs. Luquer's will upon which the Appellees and the Savage 
Heirs could make their respective conventions, we find, as a parallel to 
the condition precedent in Illustration 3, the condition precedent in Mrs. 
Luquer's will that both Margaret and Lynch (like B) die childless, and, 
further the possibility of defeasance in the requirement that "if either of 
my Said nieces previous to the happening of the contingency upon which 
the provision in their favor herein contained could take effect, dies with- 
out leaving any issue or descendants her surviving, then the survivor of 
my said two nieces her heirs and next of kin shall succeed and be en- 
titled for her and their own use forever, to the share of the deceased 


niece." 


The exact same set of circumstances described in Illustration 3 


as "a basis for the defeasance of C's interest" existed in the Luquer 
family upon the death childless of the last of the life tenants, the death 

of the niece Frances without issue previous to their deaths. Thereupon 
the executory interest of Frances, as it is called in Dlustration 3, was 
subject to defeasance because of her non-survival of Margaret and Lynch, 
as the Restatement phrases it. 
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Whereas in Illustration 3 the assumption is that the remainder in- 
terest passes to D upon the defeasance of C's interest, in the Luquer 
family this could not happen because the person who would otherwise be 
the counterpart of D was the niece Helen who had died before the testa- 
trix and whose entire interest therefore, in the estate of her aunt, Helen 
King Luquer, lapsed under the provision of the District of Columbia 
Code, since she was childless. D. C. Code Sec. 19-110. 


Thus there is now no one left who can take under the provisions of 
the will, and for that reason the remainder interest must be distributed 


by operation of law. 


Stated briefly and finally, the second paragraph of Item NINTH of 
Mrs. Luquer’s will was inoperative because its provisions did not apply 
to the circumstances that existed at the time for distribution of the 
remainder. No other provision of the will applied. Therefore, as to the 


remainder, Mrs. Luquer was intestate.* 


vi 


APPELLEES' CLAIMS AS LEGATEES UNDER THE WILL 
OF FRANCES EDWARDS SHELTON CAN NOT BE 
SUSTAINED 

The Appellees Anne Stockton Goodwin and the Cathedral of St. John 
the Divine base their claims upon the fact that they are legatees under 
the will of the niece of the testatrix, Frances Edwards Shelton. (J.A. 19- 
22) No denial has been forthcoming that they are in fact legatees under 
said will, but issue is joined upon whether any interest in the remainder 
of the testamentary trust under Item NINTH of the will of Helen King 
Luquer could be transmitted to these claimants under the will of said 


* 

It is interesting to note that in "The Restatement in the Courts," the case of 
Scott v. Powell is noted under Sec. 253 rather than Sec. 252. Presumably the 
compilers of that volume agreed with the contentions of these appellants that the 
decision in Scott v. Powell is in agreement with the proposition stated in Ilus- 
tration 3 of Sec. 253. 
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niece who died almost seventeen years previous to the termination of said 
trust. Thus her death prior to the termination of the trust, which situa- 
tion was the "basis for defeasance" of her interest, occurred long before 
the “happening of the contingency upon which the provision in (her) favor" 
took effect. Therefore no matter what language appeared in the niece's 
will it could not transmit or revive an interest in her aunt's estate which 


had been defeated many years previously. 


There is no authority whatsoever for the proposition that the provi- 
sions of B's will can erase contingencies from an interest bequeathed to 
B by A's will so that B can bequeath to C, free from said contingencies, 
the interest he receivedfrom A. Nevertheless that is apparently what 
the Appellees contend is a proper statement of the law in this case. They 
believe they should be entitled to erase from the second rmesagreph of Item 
NINTH of Mrs. Luquer's will the words 
“previous to the happening of the contingency = 
which the provision in their favor herein contained 
would take effect." | 
The Appellees claim that it was not necessary on Frances to survive 
the life tenants in order to be able to transmit to her legatees an interest 
in the remainder in the trust under her aunt's will. This amounts to no 
less than a claim that the quoted clause may be erased from said will in 
determining how her trust should be distributed. They apparently per- 
suaded the District Court that "the stream should be allowed to rise sub- 
stantially higher than its source." 


These Appellants believe the District Court erred in entering its 


order which allowed that claim because the order entered, in effect, al- 
lowed Frances by her will to transmit a greater interest than she owned 
when she died. 
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Vil 


THE CLAIM OF THE SAVAGE HEIRS 
CAN NOT BE SUSTAINED 

The Appellants in case number 15,812, who for the sake of brevity 
and convenience are referred to in this brief as the Savage Heirs, base 
their contentions upon the fact that they are the legal heirs at law and next 
of kin of Frances Edwards Shelton, a niece of the testatrix who created 
the trust in question. (J.A. 43-44) | Among their number is Helen King 
Stockton, designated defendant number 7 in the case below. She is not 
a member of the Savage branch of the family, but it is submitted that for 
brevity and clarity she should be included in the group designated as the 
Savage Heirs because she has taken her position with those who are in 
fact the Savage Heirs. 


They contended that the will of Mrs. Luquer used the words "heirs 
and next of kin” as words of purchase, rather than words of limitation. 
They claimed that the words “either of my said nieces” should properly 


be read as “both of my said nieces." 


They then argued that the second paragraph of Item NINTH became 
operative under the circumstances that occurred, and that they are now 
entitled to take as heirs of Frances, who was the survivor of the two 


nieces. 


This tortured argument is continued for 35 pages in the Points and 
Authorities filed in support of their cross-motion for summary judgment. 
They frankly admit that to give the second paragraph of Item NINTH the 
effect they contend for its language "is not the most graceful possible to 
achieve the desired result." The language, they say, “though awkward," 
can be read so as to achieve the result they desire. 


Lengthy argument on the principles of construction and the pre- 
sumptions of the law cannot, however, overcome two basic facts. 
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First, the share that Helen might have taken under certain other 
circumstances lapsed because she died without issue before the testatrix. 
D. C. Code Sec. 19-110. 


Second, the plain words of the will must be changed in order to 
“construe the will favorably to the Savage Heirs. 


The rules of construction and the presumptions of law are not ca- 
pable of being used to ignore plain legal and physical facts. They can 
not be used to erase whole clauses from a will. By the same token the 
rules of construction cannot be used to change the word "survivor" to 
the word “other where the niece in question actually was not the 


“survivor of her sister. 


The Court below rejected the arguments of Savage Heirs and denied 


their motion for summary judgment. In that decision it was entirely 
correct, and to that extent its action should be affirmed by this Court. 


CONCLUSION 


Insofar as the District Court denied the motion of the Savage Heirs 
for summary judgment in their favor, its action should be affirmed. 


Insofar as the District Court granted the motion of the Appellees 
for summary judgment in their favor, its action should be reversed. 


Insofar as the District Court denied the motion of the Appellants, 
and all others claiming under the residuary clauses of the wills of the 
next of kin of the testatrix, its action should be reversed, and the cause 
remanded for entry of an order instructing the trustee to distribute the 
remainder of the residuary trust, as intestate property, in two equal 
shares to the respective executors of the estates of iher children, 
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Margaret Luquer Hayes and Lynch Luquer, for distribution in accord- 


ance with the residuary clauses contained in their wills. 
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District of Columbia 


BRIEF FOR APPELLEE ANNE STOCKTON GOODWIN 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from an order of the District Court 
in which trustees under the will of Helen King Luquer 
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were‘ instructed to distribute the corpus of a trust to 
appellee Anne Stockton Goodwin, (hereafter appellee) less 
an abated specific legacy to appellee the Cathedral Church 
of St: John the Devine in the City and Diocese of New York 
City (hereafter The Cathedral). (J.A. 73-75.) Helen King 
Luguer died on September 30, 1930. (J.A. 5.) Her will, 
dated June 8, 1894, and its three codicils, one of which was 
dated June, 1902, and the other two dated February 14, 
1929, were admitted to probate by an order of the District 
Court entered November 14, 1930. (Zbid.) Under the 
terms of her will, a trust was created to pay an income to 
her children for life. (J.A. 12.) After their death, the 
will provides for the distribution of the corpus to certain 
remaindermen according to a carefully drawn scheme of 
succession. (Zbid.) Upon the decease of the last remain- 
ing life tenant, the trustee, American Security and Trust 
Co., filed a suit in the District Court requesting instructions 
as to which of the remaindermen, if any, should receive the 
corpus of the trust then to be distributed. (J-A. 5.) The 


propriety of those instructions are the subject of this 
appeal. 


The provisions of the will which relate to this case are 
Items Fifth through Ninth (J.A. 1416.) Item Fifth 
created two trusts from the balance of the residue of testa- 
trix’ estate to pay an income to her two children during 
their life. (Zbid.) Items Sixth through Ninth provide 
for the distribution of the corpus after the death of the 
life tenants. 


Item Sixth of the will provided that if either of the life 
tenants died with issue or descendants surviving, those 
survivors would receive that portion of the corpus which 
had been allocated to the production of their parent’s in- 
come. (J.A. 14.) This item never became operative as 
both life tenants died without issue or descendants surviv- 
ing them. (J.A. 8.) Item Seventh provided that if either 
life tenant died without issue or descendants surviving, 


3 


the portion of the corpus allocated to the income of the 
: deceased life tenant should join the portion of the corpus 
‘ allocated to the surviving tenant whose income would be 
correspondingly increased. (J.A. 14-15.) This item became 
operative upon the death of Lynch Luquer, the income 
being paid to Margaret Luquer Hayes for the brief three 
‘ month interval between the deaths of the life tenants. Item 
Eighth provided that upon the death of the survivor of the 
two life tenants with issue surviving, the other life tenant 
having previously died without issue or descendants sur- 
viving, the corpus was to be distributed to the surviving 
issue or descendants of the last dying child. (J.A. 15.) 
This item never became operative. 


The eventuality of both children dying without surviving 
issue is dealt with in Item Ninth, the proper construction 
: of which is the basis of this controversy. It provides: 


Nuovra: And in the event of both of my said two chil- 
dren dying without leaving any children, issue or 
descendants them surviving, then Upon the further 
Trust upon the decease of the last survivor of my said 
Two children, to pay over, convey, transfer, assign 
and deliver in equal shares to my nieces Helen Frede- 
rika Shelton and Frances Edwards Shelton, for their 
own use forever, the whole of said balance of the resi- 
due of my property and estate composing the Trust 
fund theretofore held for the benefit of my two children. 
If either of my said nieces shall have died before the 
happening of the contingency upon which the above 
provision in their favor would take effect, and shall 
leave issue or descendants her surviving at the time 
such provision woull take effect, then such issue or 
descendants shall take in equal shares per stirpes and 
not per capita for their own use forever, the share of 
such Trust property and estate which is [sic] or their 
parent would have taken if living, under the provisions 
of this Will. 


_ And if either of said nieces previous to the happening 
of the contingency upon which the provision in their 
favor herein contained would take effect, dies without 


4 


leaving any issue or descendants her surviving, then 
the survivor of my said two nieces, her heirs and next 
of kin, shall succeed and be entitled for her and their 
own use forever, to the share of the deceased niece. 
(J.A. 15-16.) 


A chronology of the events under which the above Item 
Ninth must be interpreted is as follows: 


1) Helen King Luquer, the testatrix, executed the will 
in question on June 8, 1894. (J.A. 12.) 


2) The testatrix executed a codicil dated June, 1902. 
(J.A. 17.) 


3) Helen Frederika Shelton, one of the nieces mentioned 
in Item Ninth died January 24, 1926, unmarried and with- 
out issue. (J.A. 7.) 


4) The testatrix executed two codicils dated February 
14,1929. (J.A.19.) 


5) The testatrix died September 20, 1930. (J.A. 5.) 


6) Frances Edwards Shelton, the surviving niece, men- 
tioned in Item Ninth died January 25, 1940, unmarried and 
without issue (J.A. 8.) 


7) One of the textatrix’ children, Lynch Luquer, a life 
tenant, died September 22, 1957, without issue. (J-A. 8.) 


8) The surviving life tenant, Margaret Luquer Hayes, 
died December 23, 1957, without issue. (J.A. 8.) 


The various positions taken by the parties to the con- 
troversy may be summarized as follows: (1) Appellants 
in Nos. 15,181; 15,192; 15,194; and 15,195 (hereafter In- 
testate Group) maintain that the failure of the surviving 
niece remainderman, Frances Edwards Shelton, to survive 
the life tenants, and her death without issue or descendants 
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surviving results in an intestacy;' (2) Appellants in No. 
15,182 (hereafter Savage Heirs) maintain that the intended 
beneficiaries of the will under the factual circumstances 
: are the heirs and next of kin of the surviving niece, Frances 
: Edwards Shelton; and (3) the appellee as residuary legatee 
and devisee of Frances Edwards Shelton (J.A. 21), the 
surviving remainderman, claims the assets of the trust 
estate, less and abated legacy to The Cathedral, maintain- 
ing that survival of the life tenants by Frances Edwards 
‘Shelton is not required by the terms of the will. 


The District Court after oral argument granted the 
motion of Appellee for summary judgment for the entire 
assets of the trust estate, as sole residuary legatee and 
devisee of Frances Edwards Shelton, less an abated specific 
legacy to The Cathedral. (J.A. 74-75.) 


SUMMARY OF ARGUMENT 


The will in question in paragraph one of Item Ninth 
created a contingent remainder in one half of the trust 
_eorpus in Frances Edwards Shelton, contingent on whether 
the life tenants died survived with or without issue. The 
will further contained a substitutional remainder, if 
Frances died prior to the happening of the contingency and 
left issue or descendants surviving. Such an estate is 
transmissible under the law of the District of Columbia, 
and, therefore, the Appellee took this interest through the 
will of Frances, subject to any conditions under which the 
latter held. Upon the happening of the condition precedent, 


1 The Interstate Group also argued in the District Court that the first codicil 
of February 14, 1929, revoked the provision in favor of Frances Edwards 
Shelton in Item Ninth of the Will, thereby creating an intestacy. The 
Intestate Group did not assign the holding of the District Court to the con- 
trary as error, as provided by Rule 15, and did not brief this point. There- 

' fore, this point has been waived, for a point not assigned as error nor briefed 
| should not be considered. Helvering v. Helmholz, 64 App. D.C. 114, 117, 
75 FB. 2d 245, 248 (1934), aff’d., 296 U.S. 93 (1935); Cooper v. Sillers, 30 
| App. D.C. 567, 573-4 (1908); Rule 17(g). Furthermore, this position was 
without merit. See, Home For Incurbales v. Noble, 172 U.S. 383 (1899). 
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2.e, death of the life tenants without issue or descendants, 
and failure of the condition subsequent, as Frances died 
without issue or descendants, the estate vested in the 
appellee. 


Under paragraph two of Item Ninth of the will a cross- 
remainder was provided, viz., ‘‘if either of said nieces 
previous to the * * * contingency * * * in their favor * * * 
dies without leaving any issue or descendants her surviving, 
the survivor of my said two nieces, her heirs and next of 
kin, shall succeed * * * to the share of the deceased niece.”’ 
This cross-remainder operated in favor of Frances, the 
surviving niece, as Helen died fourteen years prior to 
Frances, without issue or descendants. This paragraph 
could have no effect on the interest of Frances under para- 
graph one of Item Ninth, as it merely operated in her favor 
to increase her interest. This share of the corpus was 
likewise transmitted to appellee through the will of Frances. 


Under the decided cases in this jurisdiction there was no 


requirement that Frances, who survived the testatrix, 
survive the life tenants. Likewise, there was no provision 
of the will divesting Frances if she predeceased the life 
tenants under the circumstances of this case. Consequently, 
as there was no divestiture there was no intestacy. 


The District Court correctly refused to rewrite the sec- 
ond paragraph of Item Ninth of the will to create an alter- 
native limitation in favor of the ‘‘heirs and next of kin,”’ 
as the words as written produce a rational and consistent 
result, The testatrix regularly used words creating sup- 
planting limitations and, therefore, it was proper to refuse 
a major revision of the second paragraph to create an 
alternative limitation. 


The appellee is the only party to the proceeding who up- 
holds the will as written, and, as this interpretation has 
not been proved to be contrary to any intent of the testatrix, 
this position should be sustained. 
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ARGUMENT 
I 
INTRODUCTION 


It is the position of the appellee that she is entitled to 
the entire assets of the trust estate as sole residuary legatee 
and devisee of Frances Edwards Shelton, less an abated 
specific legacy to the Cathedral. Appellee maintains that 
: Item Ninth of the Will gave to Frances Edwards Shelton, 
as surviving niece, an estate that was alienable by will, 
that did not require survival of the life tenants, and that 
‘upon the death of the last life tenant without leaving 
‘issue or descendants’’ the trust corpus was subject to 
the terms of the will of said Frances Edwards Shelton. 


The cardinal rule of interpretation of a will is that the 
intention of the testatrix must be ascertained and given 
effect, and in this regard the surrounding circumstances 
must be considered. Pyne v. Pyne, 81 U.S. App. D.C. 11, 
: 14, 154 F. 2d 297, 300 (1946). Furthermore, in the absence 


of any indication to the contrary, the testatrix must be 
; presumed to have intended the language used to be given 
the meaning of the law attached to it. Ibid. 


Briefly, it is fair to say that the testatrix was interested 
| in providing a life income to her two children, and upon 
their deaths to provide for the issue or descendants of 
these children. In the event both of the testatrix’ children 
died without issue or descendants, the testatrix was inter- 
ested in preventing an intestacy by providing that her two 
nieces should take the corpus in equal shares with an 
inapplicable substituting provision in favor of their issue 
: or descendants, and a cross-remainder in favor of the 
' gurviving niece. Helen Frederika Shelton, one neice, died 
' unmarried and without issue in 1926; the testatrix repub- 
lished her will in 1929 by executing two codicils; the testa- 
trix died in 1930; Frances Edwards Shelton, the surviving 
niece, died unmarried and without issue in 1940; and both 
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life tenants died in 1957 without issue or descendants. It 
is against this testamentary scheme and the foregoing 
events that Item Ninth of the will must be interpreted. 


af 


The Estate Created by Item Ninth of the Will in Favor of 
Frances Edwards Shelton Was Devisable and Did Not 
Require Survival of the Life Tenants 


Usually in construing a will it is necessary to determine 
the various estates or interests created. However, this is 
not a binding requirement if the outcome would be the 
same regardless of the interest or estate. Cf. Pyne v. 
Pyne, supra at 13, 154 F. 2d at 299. It is obvious that the 
testatrix’ two children took life estates in the incomes of 
the corpus. The interest of the unborn issue of these chil- 
dren is open to question—as neither life tenants left issue 
or descendants surviving this question need not be resolved. 
The interest of unborns has been called a contingent re- 
mainder, Daniel v. Whartenby, 84 U.S. (17 Wall.) 639 


(1873) ; Craig v. Rowland, 10 App. D.C. 402 (1897), while 
other authorities maintain that it is a mere possibility, 
RESTATEMENT, PROPERTY, § 157(w), as legal relations only 
exist between living persons. 1 American Law Or PROPERTY 
(1952), § 4.36, p. 473. 


It is not open to serious question that the two nieces had 
contingent remainders “‘dependent on [the life tenants] 
deaths with or without issue.’? Pyne v. Pyne, supra at 13, 
154 F. 2d at 299. In any event, however, the estate or 
interest of the nieces was freely devisable and alienable. 
D. C. Cope (1951 Ed.) § 45-815; (1940 Ed.) § 45-101; Pyne 
v. Pyne, supra (‘‘whether vested or contingent * ° * inter- 
ests were assignable.’’). Of course, the devisee or legatee 
of such an interest takes subject to all the conditions under 
which the grantor held. Thus, the Appellee, as residuary 
legatee and devisee of Frances Edwards Shelton, took her 
interest subject to any condition precedent or defeating 
conditions. Pyne v. Pyne, supra. 
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It is then necessary to examine the will to determine if 
there are any conditions that would defeat the interest of 
‘Frances Edwards Shelton which was willed to the appellee. 
The condition precedent in Item Ninth is ‘‘in the event of 
my said two children dying without any children, issue or 
descendants them surviving’’ then to pay over to my two 
‘nieces the corpus. This condition has clearly been satis- 
ified as both children died without issue. 


The first paragraph of Item Ninth also contains a sub- 
stitutional provision, ‘‘If either of my said nieces shall have 
died before * * * the contingency * * * and shall leave issue 
or descendants her surviving’’ then the share of the niece 

should be paid to the issue or descendants. This provision 
is inapplicable as both nieces died unmarried and without 
issue. A provision in favor of surviving issue does not 
accomplish divestiture of the interest of Frances Edwards 
Shelton in the present circumstances where she died without 
‘issue—‘‘divestiture occurs only upon death leaving issue.” 
Warner v. Warner, 99 U.S. App. D.C. 80, 82, 237 F. 2d 561, 
563 (1956). 


The second paragraph of Item Ninth creates a cross- 
remainder in favor of the surviving niece, if the other niece 
‘dies without issue or descendants before the contingency 
on which the trust terminates. This second paragraph 
“merely disposes of ‘‘the share of the deceased niece’’ to 
‘the “‘survivor of my said two nieces.”” It operates in 
favor of Frances but does not in any way affect the interest 
created in her favor in the first paragraph of Item Ninth— 
any contrary interpretation would do violence to the intent 
and clear language of the will. 


Finally, the question may be asked is there any implied 
condition or requirement that Frances survive the life 
tenants. It is generally held that if the beneficiary has 
survived the effective date of the dispositive instrument, 

ie. the date of the testatrix’ death, which Frances did, 
there is no further requirement of survival. 5 American 
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Law Or Property, § 21.10, p. 142. This has been recognized 
to be the law in the District of Columbia. In Holcomb v. 
Wright, 5 App. D.C. 76 (1895), appeal dismissed, 163 US. 
689 (1896), the testatrix in her residuary clause bequeathed 
and devised her estate to her son, with the provision that, 
if the son died before the age of twenty-one, then to her 
mother. The testatrix died on May 22, 1888; the mother 
on December 29, 1888; and the son in 1892 at the age of 
eight. The court recognized that the mother had an execu- 
tory interest contingent on the death of the testatrix’ son 
prior to age 21, but nevertheless held that the mother’s 
death prior to the happening of the contingency but subse- 
quent to the testatrix’ death did not divest this interest. 
The Court said at p. 87: 


It would seem to be according to a well settled prin- 
ciple, that though the mother, the executory devisee 
and legatee, died before the son of the testatrix, the 
first devisee, at common law, the executory devise and 
bequest were transmissible to the heirs and personal 
representatives of the mother, the executory devisee 
and legatee, notwithstanding her death before the con- 
tingency happened. (Emphasis added). 


The Court went on to cite numerous early cases holding 
that a contingent remainderman did not have to survive the 
contingency on which his interest depended. Ibid. 


In Nickerson v. Harding, 267 Mass. 203, 166 N.E. 703 
(1929), the testatrix gave a life estate to her husband, 
remainder to the children of her husband living at his 
death; if the husband died without children surviving, 
then to her brother. The testatrix died in 1897 survived by 
her husband, and son and the brother; the brother died in 
1910 after assigning any interest he held in 1909; the son 
died in 1918; the life tenant, husband, in 1927. The Court 
held the assignment by the brother valid, and, as no child 
survived the life tenant, it carried the estate to the assignee. 
The Court said at p. 207, 166 N.E. at 704-5: 
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At the time of the death of the testatrix, therefore, 
[the brother] had a contingent future interest, how- 
ever technically described, in the demanded premises 
which was ‘‘vested’’ in [the brother] in the sense of 
being transmissible, devisable and assignable, subject 
to the possibility of being extinguished by the death 
of [the husband] leaving a child or children. 


The similarity of the above case to the case under con- 
‘sideration is apparent. The future interests of the two 
‘nieces in this case were similar to that of the brother, 
‘except that they were subject to certain conditions subse- 
‘quent that did not occur in the case of Frances Edwards 
‘Shelton, as she was the surviving niece and did not leave 
‘issue or descendants surviving. It is submitted, therefore, 
that the will of Frances carried her interest to the appellee. 


Finally, in Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 
F. 2d 297 (1946), the will in pertinent part created a life 
‘estate with a remainder in one-fourth to the issue of the 
life tenant, if she leave any surviving; if the life tenant 


‘died without issue then the one-fourth to the three sons 
of the testatrix. If any of the three sons should die leaving 
a descendant, said descendant to take his share. 


It is noted that the above will corresponds almost ver- 
-batim to that involved herein through paragraph one of 
Item Ninth. 


The testatrix died in 1905; in 1914 one son, John, as- 
signed his interest to another son, Henry; in 1935 J: ohn died 
survived by a son John Jr.; in 1943 John Jr. died survived 
by a daughter, Jennifer; and in 1944 the life tenant died 

‘without issue. ‘The controversy arose between the de- 
scendant of John, Jennifer, and his assignee. 


The Court analyzed the will and held that as to the one- 
- fourth interest each son had a contingent remainder, de- 
pendent on the death of the life tenant with or without 
issue. Id. at 13, 154 F. 2d at 299. That this interest was 
_ assignable and carried John’s coritingent interest to Henry, 
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however, this interest was subject to defeasance by John’s 
death with descendants prior to the life tenant. Ibid. As 
John did leave a descendant the assignment was held to 
be defeated. However, in our case, which is exactly paral- 
lel, the devise to the appellee was not defeated, as Frances 
Edwards Shelton died without issue or descendants. 


Thus, in the present case it should be held that the 
future interest of Frances Edwards Shelton was free to 
be willed to the appellee and did not require survival of 
the life tenants. 


it 


Frances Edwards Shelton Devised an Absolute Fee Simple 
Contingent Interest in One Half of the Trust Corpus in 
Her Own Right and in the Other Half by Way of Survival 
to the Appellee 


In the first paragraph of Item Ninth the testatrix pro- 
vided that upon the death of both her children without 
issue or descendants surviving the trust was to terminate 


and the trustees should pay over in equal shares the trust 
corpus ‘‘to my nieces Helen Frederika Shelton and Frances 
Edwards Shelton, for their own use forever.”” The re- 
mainder of the first paragraph contains a substitutional 
remainder in favor of any issue or descendants of the 
nieces, which is inapplicable as both nieces died unmarried, 
without issue. See American Security & Trust Co. v. 
Sullivan, 72 F. Supp. 925, 932-34 (D-D.C. 1947). 


It is clear from the language used that the testatrix in- 
tended to give each niece the largest possible estate. The 
use of the word ‘‘forever’’ indicates an absolute, unquali- 
fied gift. Rzsrarement, Prorzery, § 37, Comments f, g, & 1. 
There is no qualification of this estate whatsoever. See 
D. C. Cove (1951 Ed.) § 45-201. 


In the second paragraph of Item Ninth the testatrix pro- 
vided that in the event of the death of a niece prior to the 
distribution of the trust corpus ‘‘then the survivor of my 
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‘ said two nieces, her heirs and next of kin, shall succeed 
‘and be entitled for her and their own use forever, to 
the share of the deceased niece.’? (Emphasis added.) 


From the language used in the second paragraph the 
' testatrix clearly provides for the disposition of the share 
of the niece first dying in favor of the surviving niece. This 
language operates in favor of Frances Edwards Shelton, 
i the surviving niece, but cannot affect the previous, absolute 
gift in her favor contained in the first paragraph of Item 
‘ Ninth. In addition to the fact that the second paragraph 
of Item Ninth is precise and only treats ‘‘the share of the 
deceased niece’’, there is the further fact negating applica- 
: tion to the share of Frances Edwards Shelton, the surviv- 
ing niece, contained in paragraph one, that the interest 
created in Frances Edwards Shelton in paragraph one is 
_ ereated by clear and definite language and ‘‘such interest 
is not lessened except by the use of equally clear and 
definite terms.’’? Evans v. Ockerhausen, 69 App. D.C. 285, 
292, 100 F. 2d 695, 702 (1938), cert. denied sub nom. Smith 
| v. Ockerhausen, 306 U.S. 633 (1939). Thus under para- 
graph one of Item Ninth Frances Edwards Shelton had an 
’ absolute and unqualified contingent interest in her own 
' right as to one half of the trust corpus, unaffected by 
paragraph two. 


Under paragraph two of Item Ninth the share of Helen 
' Frederika Shelton created in paragraph one is terminated, 
for she was the first niece to die. This paragraph further 
' provided that Frances Edwards Shelton ‘‘as the survivor 
of my said two nieces, her heirs and next of kin, shall 
' gueeeed and be entitled for her and their own use forever, 
to the share of the deceased niece.’’? Once again the testa- 
trix has clearly created the largest possible estate or inter- 
est. The use of the words ‘‘heirs and next of kin * * * 

forever’’ indicates an intent to create an absolute estate 
- in the surviving niece. The word ‘‘heirs’’ is a word of 
| limitation unless the contrary is clearly indicated, 3 Pacz, 
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Wuzs (Lifetime Ed.), § 1099, and of course ‘‘next of kin’’ 
is often used syonymously when dealing with personalty. 
Wilcoxen v. Owen, 237 Ala. 169, 185 So. 897 (1938). In 
addition to this is the fact that the testatrix added ‘‘for 
her and their own use forever.’’ In Noyes v. Parker, 68 
App. D.C. 13, 17, 92 F. 2d 562, 566 (1937) the court pointed 
out that, although ‘‘children’’ is a presumptive word of 
purchase as opposed to ‘‘heirs’’ which is a presumptive 
word of limitation, that a devise to one and his children 
“for their use and benefit forever’’ created a fee simple 
in the first taker ‘‘since the use of the word ‘children’ in 
that connection is equivalent to heirs.’’ It follows, there- 
fore, that the phrase ‘‘for her and their own use forever’’ 
should be held when used with the presumptive word of 
limitation ‘‘heirs’’ to create a fee simple interest in Frances 
Edwards Shelton, as surviving niece, in the share of the 
deceased niece Helen Frederika Shelton. See D. C. Copze 
(1951 Ed.) § 45-201. 


IV 


The District Court Correctly Rejected the Claims of the 
Intestate Group in Holding There Was No Intestacy 


The will in question was a precisely drawn and lengthy 
document executed in 1894 and the will was republished 
in 1929, one year before the death of the testatrix, when 
she executed two codicils. At the time of the execution of 
the codicils the testatrix’ younger child was 51 years of 
age and neither child had any issue; one niece, Helen 
Frederika Shelton, had died in 1926; and niece Frances 
was 55 years old and childless. Against this background 
the testatrix republished her carefully drawn will without 
enlarging Item Ninth. 


It is contrary to human experience under these circum- 
stances to assign to the testatrix, who had such a carefully 
prepared will, the presumption that she intended to die 
intestate as to the corpus of the trust. On the contrary, 
there is a presumption that a testatrix does not intend to 
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die intestate, which presumption is greatly strengthened 
by the use of words of general description in the residuary 
clause. Fairclaw v. Forrest, 76 U.S. App. D.C. 197, 203, 
130 F. 2d 829, 835 (1924), cert. denied, 318 US. 756 (1943). 


The basic premises of the Intestate Group are in error 
and, therefore, their conclusion must fail. It is argued 
that there is an intestacy as the testatrix did not contem- 
plate the fact that the corpus would pass to the estate of 
Frances Edwards Shelton. Brief for Intestate Group, 
pp. 9-11. The Court in American Security & Trust v. 
Sullivan, 72 F. Supp. 925 (D.D.C. 1947) refuted this very 
argument. The will involved devised a life estate to a 
step daughter with remainder to nieces and nephews, 
‘‘the child or children of anyone or more of said nephews 
and nieces deceased, taking the parents [sic] share.’ It 
was argued that there was an intestacy as to the shares 
of a niece or nephew, who died prior to the life tenant 
without issue, for the will did not cover this situation. 
The Court held there was no divestiture by death alone 
without issue, and that the share of a deceased niece or 
mephew, under these circumstances passed to their estate. 
The Court said at p. 934: 


It is well recognized that the Court will not presume 
that a testator intended to provide for an intestacy 
in his will where a testamentary scheme can be logically 
deduced. 


; Likewise in Warner v. Warner, 99 U.S. App. D.C. 80, 
237 F. 2d 561 (1956), the Court refuted this argument of 
the Intestate Group. The will involved created a life estate 
with remainder to the children of the testator, with the 
‘provision ‘‘In the event of the death of any of said children 
before [the life tenant], with issue him or her surviving, 
ithen such issue shall take.’?? The Court held that death 
‘prior to the life tenant without issue did not result in a 
divestiture. Id. at 82, 237 F. 2d at 563. Further, it stated 
that the shares of such a deceased child ‘‘were trans- 
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missible by their respective wills to their distributees.”’ 
Id. at 86, 237 F. 2d at 567. See also, Holcomb v. Wright, 
5 App. D.C. at 88, holding the executory interest of a party 
predeceasing the contingency on which her interest arose 
was transmissible through her estate. 


The Intestate Group further argue that the case of 
Scott v. Powell, 86 U.S. App. D.C. 277, 182 F. 2d 75 (1950) 
supports their position. Brief for Intestate Group, pp. 
11-20. Any reliance on this case is utterly misplaced as 
the grant of the remainder was ‘‘to my grandchildren, or 
their descendants that shall then be living.’? The Court 
held that this created an alternative limitation requiring 
survival of the life tenant by a grandchild. However, in 
our case there is a supplanting limitation in Item Ninth— 
“Tf either of my said nieces shall have died before the * * ° 
contingency * * * and shall leave issue or descendants her 
surviving * * *.”? This provision is an exact parallel with 
the example of a supplanting limitation in Scott v. Powell, 
supra, which does not require survival of the life tenant 


by a remainderman when he dies without issue. Id. at 
281, 182 F. 2d at 79, & n. 14. 


Finally, any reliance on ResTaTeMENT, Property, § 253 
is fallacious. The illustration on which the Intestate Group 
rely is clearly not in point. Furthermore, they have sub- 
stituted incorrectly in the example to produce the desired 
result. Frances, the ultimate remainderman in our case 
should be ‘“‘D”’, the ultimate remainderman in the illustra- 
tion, and Helen should be ‘‘C”’. Brief for Intestate Group, 
p. 22. With this correct substitution made in the example, 
it then results that Frances (D) need not survive the life 
tenant. See, Resrarement, Property, § 254, Illustration 
1 (11). 
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Vv 


The District Court Correctly Refused to Rewrite the Second 
Paragraph of Item Ninth of the Will to Create an Alterna- 
tive Limitation 


The Savage Heirs argue that the fragmentary language 
of the second paragraph of Item Ninth, which establishes 
|@ cross remainder in the surviving niece, Frances, also 
contains an alternative limitation in favor of the ‘‘heirs 
and next of kin’’ of Frances. The pertinent language is: 


And if either of said nieces previous to the * * * con- 
tingency * * * in their favor * * * dies without leaving 
any issue or descendants her surviving, then the sur- 
vivor of my said two nieces, her heirs and next of kin, 
shall succeed and be entitled for her and their own use 
forever to the share of the deceased niece. (Emphasis 
added) 


It is obvious, as pointed out previously, that this second 
paragraph of Item Ninth only disposes of ‘‘the share of 
the deceased niece’? to the ‘‘survivor of my said two 

imieces.”? It operates in favor of the surviving niece, 

: Frances, but has no effect on the previous, absolute interest 
in her favor contained in the first paragraph of Item Ninth. 
Section ITI, supra at pp. 13-14. 


The basic premise of the Savage Heirs is that the second 
paragraph contains an alternative limitation. To arrive 
at this conclusion they ask the Court to substitute the word 
‘or? before the words ‘‘heirs and next of kin.”? Much 
‘the same argument was made in Glotzbach v. Knessi, 73 
App. D.C. 282, 121 F. 2d 30 (1941). Therein the devise 
was to ‘‘Henry E. Glotzbach, his heirs and assigns, abso- 
_Jutely in fee simple.’? The heirs argued that as a result 
‘ of the additional language, they took as alternative remain- 
‘dermen. Herein the devise is to ‘‘the survivor of my said 
two nieces, her heirs and next of kin’’, and the Savage 
Heirs likewise argue they took as alternative remainder- 
men. The Court refuted this argument and said, Id. at 283, 
121 F. 2d at 31: 
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To accept appellants’ contention would be, not to 
construe the clause, but to reconstruct it so that it 
would read—absolutely in fee simple to the heirs and 
assigns of Henry Glotzbach. This obviously we may 
not do. (Emphasis added). 


Moreover, the words ‘‘heirs and next of kin” are pre- 
sumptive words of limitation, Section III, supra at p. 14, 
which the Savage Heirs request to be treated as words 
of purchase. Such a contention was likewise rejected in 
Glotzbach v. Knessi, supra, wherein the Court held the 
words in question ‘‘are invariably deemed to be words 
of limitation to describe the nature of the estate given and 
not to be words used to [create an alternative limitation] 
by the substitution of the heirs in place of the predeceased 
beneficiary.”’ 


The position of the Savage Heirs requests a rewriting 
and substitution in the second paragraph of Item Ninth, 
while the words as written produce a rational result. Under 


these circumstances this Court has refused such a request. 
In Warner v. Warner, supra at 86, 237 F. 2d at 567 the 
Court said: 


* * © where the words as written produce a result 
which is not irrational or inconsistent with the evident 
intent of the instrument then courts should refrain 
from reading controlling words into or out of the 
instrument. 


CONCLUSION 


The essence of the arguments of all appellants is that 
there is a condition of survival of the life tenants imposed 
on the remainderman, Frances Edwards Shelton. The 
error in this argument is that there is no such condition 
imposed by the will or by law, and that the opposing 
parties fail to distinguish between alternative and sup- 
planting remainders. The will regularly employs terms 
of condition which by definition create supplanting re- 
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‘mainders, such a limitation does not require survival of 
the life tenant by the remainderman. 


The District Court order should be affirmed for the Will 
of the testatrix gave to Frances Edwards Shelton a con- 
tingent remainder that was transmissible to the Appellee, 
and as the condition occurred the estate vested in the 
Appellee. 
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2 
STATEMENT OF THE CASE 


To the statement of the case contained in the briefs of the appel- 
lants, this appellee would add that its legacy under the will of the niece 
Frances Edwards Shelton abated as shown in the Decree on the Executor's 
Accounting (J.A. 23-27) and that the unpaid amount of the abated portion 
of said legacy, namely $10, 392.19 and interest is uncontroverted (J.A. 
70-71). 


SUMMARY OF ARGUMENT 


The Court below under the facts and circumstances of this case 
correctly construed the will to leave the remainder of the residuary estate 


of the testatrix to her surviving niece Frances Edwards Shelton, to pass 


under the niece's will to her residuary legatee subject to payment of the 


abated legacy left to this appellee. 


The remainder interest left to the nieces was subject to being di- 
vested, or was conditioned only upon the death of the testatrix's children 
leaving issue (of which there were none). It was not conditioned upon 


the remaindermen or either of them surviving the life tenants. 


Upon the death of the testatrix, the share in the remainder of the 
trust estate left under the first sentence of paragraph Ninth of the will to 
Frances who survived testatrix, was subject to defeasance or conditioned 
only upon the death of the life tenants leaving issue (or which there were 
none). When the life tenants died without issue surviving them, Frances' 
share became absolute and passed under her will to her legatees, the ap- 
pellees. 


Frances, having survived her sister Helen, succeeded to Helen's 
interest in the residuary estate, as provided in the last sentence of para- 
graph Ninth of the will and when the life tenants died without surviving 

-issue, the entire remainder interest became absolute in Frances, and 
being an alienable estate, passed under her will to her legatees. 
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The words in paragraph Ninth of the will leaving the share of the 
first dying niece to the surviving niece "her heirs and next of kin" are 
words of limitation and not of purchase, hence Frances' legatees take 
rather than her heirs and next of kin. 


ARGUMENT 


INTRODUCTION 


The interest of this appellee is that of a legatee under the will of 
Frances Edwards Shelton, (now deceased) the last living niece of the de- 
cedent herein. It is not controverted that the abated and unpaid portion 
of this legacy amounts to $10, 392.19, with interest, as described in the 
order of the Court below and that it is payable before the residuary 
legacy to the other appellee Anne Stockton Goodwin. The two appellees 
have identical interests in the construction of the will and codicils of the 


decedent Helen King Luquer, 


HELEN KING LUQUER'S WILL LEFT THE REMAINDER 
OF HER RESIDUARY ESTATE TO FRANCES EDWARDS 
SHELTON, WHICH PASSED UNDER THE LATTER'S 


WILL TO HER LEGATEES, THE APPELLEES | 
After leaving legacies of $1,500. each to her two nieces, Frances 

Edwards Shelton and Helen Fredericka King Shelton, and after creating 
‘a trust of $25,000. (already administered) the testatrix left the residue 
of her estate in trust with the income payable to her two children for 
their lives and with two remainders. The first remainder was to any 
issue of the testatrix's children (of which there were none) and the 
second remainder by way of substitution was to her two nieces. 


The first remainder did not vest absolutely because the two chil- 
dren of testatrix died "without leaving any children, issue or descendants 


them surviving . . . .". This was the only condition or contingency 
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qualifying the right of the nieces to the property. It is highly significant 
- that there is no requirement in the will that either or both of the nieces 
be living at the time of taking. Had the testatrix intended to so restrict 
their remainder interest she could easily have written in such a provi- 
sion. The interest of niece Helen would have lapsed because she did not 


_ survive the testatrix and left no issue surviving her, except for the pro- 


vision in paragraph "Ninth" that". . . . if either of said nieces previous 


to the happening of the contingency upon which the provision in their favor 
herein contained would take effect, dies without leaving any issue or de- 

- scendants her surviving, then the survivor of my said two nieces, her 
heirs and next of kin, shall succeed and be entitled for her and their own 
use forever, to the share of the deceased niece." 


The niece Frances therefore owned the share in the residuary trust 
estate left to her directly and she also succeeded to Helen's share and 
interest in the trust estate. At the moment when Margaret Luquer Hayes, 
as the last surviving child of the testatrix died without issue the estate of 
Frances became absolute and was thereafter subject to no further pos- 
sibility of defeasance. It therefore passed to these appellees as the 


legatees and devisees under Frances’ will. 


The basic rule in will construction is that the intent of the testator 
shall govern. 


"The basic, always controlling rule in the 
construction of wills is the intent of the testator. 
If that intent can be discerned in the language of 
the will, read, of course, in the light of the 
surrounding circumstances, there is an end to the 
matter. If it cannot be so discerned, the testator 
must be presumed to have intended the result which 
the law has theretofore attached to the language 
which he chose to use." 


Pyne v. Pyne, 81 U.S. App. D.C. 11, 14; 154 F. 2d 297, (1946) 


Equally well established is the rule that the law favors the vesting 
of estates. 
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"The law will not construe a limitation ina 
will into an executory devise when it can take ef- 
fect as a remainder, nor a remainder to be con- 
tingent when it can be taken to be vested. It is 
a rule of law that estates shall be held to vest at 
the earliest possible period unless there be a 
clear manifestation of the intention of the testator 
to the contrary. (Citing cases) Adverbs of time, 
- as where, thereafter, from, etc. in a devise of 
a remainder are construed to relate merely to 
the time of enjoyment of the estate, and not the time 
of the vesting in interest."' (Citing cases.) — 


Doe v. Considine, 6 Wall. 458, 475; 18 L. Ed. 869, 874 (1868) 
See also Green v. Gordon, 38 App. D.C. 443, 454, (1912) 


The distinction between vested and contingent future estates is set 
out in Title 45, Section 812 of the D.C. Code as follows: 

“A future estate is vested when there is a 
person in being who would have an immediate 
right to the possession of the land upon the ex- 
piration of the intermediate or precedent estate, 
or upon the arrival of a certain period or event 
when it is to commence in possession. It is 
contingent when the person to whom or the event 
upon which it is limited to take effect in posses- 
sion or become a vested estate is uncertain." 

Here, Frances, the niece of the testatrix, was in being at the 
death of the testatrix with the immediate right to possession upon the ex- 
piration of the life estates in testatrix's children. She therefore ac- 
quired, at testatrix's death, a remainder estate which she would enjoy 
in person if she lived until the time when the life tenants died without 
issue, or which remainder interest she could assign or pass to the 


beneficiaries under her will. 


There are many cases decided in this jurisdiction holding that the 


remainderman does not have to survive the precedent estate in order to 
take a property interest at testator's death which property interest be- 
comes a part of his estate at the time of his own death. : 
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Pyne v. Pyne, 81 U.S. App. D.C. 11; 154 F. 2d 297 (1946); 
Phillips v. Behrens, 81 F. Supp. 347 (D.C. 1948); 


American Security and Trust Company v. Sullivan, 
72 F. Supp. 925 (D.C. 1947); 


Warner v. Warner, 99 U.S. App. D.C. 80 (1956); 237 F. 2d 561; 

Hauptman v. Carpenter, 16 App. D.C. 524 (1900); 

See also Scott v. Powell, 86 U.S. App. D.C. 277, 282 (1950) 
182 F. 2d 75, 80. 


Whether Frances’ remainder estate was technically a vested estate 


subject to being divested or a contingent estate at the time of testatrix's 


death, in either case she, at that time, having survived the testatrix and 
having also succeeded to Helen's interest, acquired a property interest 
and estate which was alienable by deed or by will and which was subject 
only to defeasance or to the contingency of the life tenants leaving issue 


surviving them, (of which there were none). 


In Pyne v. Pyne, supra., which is determinative of this issue, 
testatrix's daughter was left a life estate with remainders to testatrix's 
three sons and one-fourth of the trust property to the issue of the daughter 
if she left any issue, the will then providing that if no issue was left by 
the daughter the property was to go to the three sons and if any one of 
the three sons should die leaving a descendant or descendants, said de- 
scendant or descendants should take the parent's share. The court held 
that the remainders in one-fourth of the property were vested in each of 
the sons, their remainders in the other fourth being contingent, de- 
pendent upon whether the daughter died with or without issue, but whether 
vested or contingent the remainders were assignable under Title 45, 
Section 101 of the D.C. Code and that had the testatrix omitted the para- 
graph relating to the event of the death of a son leaving a descendant or 
descendants, the contingent remainders would have been certain in point 
of ownership in the three sons. 


In that case, as in the instant case, the law did not impose a condi- 
tion or requirement that the remainderman be alive at the time of termi- 
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nation of the life estate. The court recognized that if the will did not 

stipulate such a condition the law also did not. It would clearly follow 
from the court's opinion that the contingent remainders would go to the 
heirs or devisees of the sons to take effect in possession upon the ter- 


mination of the life estate. The pertinent part of the text reads: 


(1,2) Caroline Pyne had a life estate. 
John, Charles and Henry had remainders. The 
remainders in one-fourth of the property to each 
of them were vested. The remainders in the 
other one-fourth (i.e., one-twelfth to each son) 
were contingent, dependent upon Caroline Pyne's 
death with or without issue. Whether vested or 
contingent, John Fyne's interests were assignable, 
but he could assign only that which he had. [If 
his vested interest was defeasible, his assignment 
was subject to the same defeasance, and likewise 
his assignment of his contingent interest was 
subject to the conditions upon which he had the 
interest. 


(3) The difficulty arises because of the last 
sentence of the pertinent paragraph of the will, 
which reads as above-quoted except that we now 
italicize the key phrases, "And in any case, if 
any one of my said three children, John Pyne, 
Charles L. Pyne, and Henry R. Pyne, should die 
leaving a descendant or descendants, said de- 
scendant or descendants to take the share his her 
or their parent would have taken had he lived." 


In the provisions of the Fourth paragraph 
which precede this last sentence, the testatrix un- 
mistakably devised the fee. She used the words "in 
fee simple" and "their heirs and assigns forever," 
which are distinctive descriptions of fee conveyance. 
In those provisions no qualification appears as to 
the remainders in three-fourths of the property, and 
the remainders in the other fourth are upon the 
contingency of issue vel non of Caroline Pyne. So 
that, if the testatrix had not added the final — 
sentence, the vested remainders would have been 
absolute, and the contingent remainders would have 
been certain in point of ownership in the three sons." 
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In Page on Wilis (3rd Ed., Vol. 3, Paragraph 1258, page 686 ) the 
law is stated: 
"Tf the contingency is one of event, the death 
of the owner of the future interest before his interest 
takes effect in possession does not cause it to fail, 
unless the contingency in question is that the owner 
of the future interest shall survive until some future 
time, or after some future event." 
In the present case, of course, the will imposed no condition or 
contingency that the niece Frances be living at the time of the death of 


testatrix'’s children. 


In the case of Tapley v. Dill, 358 Missouri Rpts. 824 (1949) 217 
S.W. 2d 369, the facts are very similar to the present case. The will 
left part of testator's estate in trust to a grandson and his bodily heirs. 
- The income was payable to the grandson for life and if he died without 
bodily heirs surviving him (which was the case) then the property was 


to be paid over to a similar trust also created by the will for the benefit 


of a granddaughter. In case the granddaughter at that time should be 
dead without bodily heirs then the trust property was to go to testator’s 
son. The testator's son survived the testator but died before the life 
tenants, i.e., the grandson and the granddaughter, (the same way Frances 
: survived testatrix but died before the life tenants). The respondent 
claimed that the testator devised a contingent remainder to his son and 
that the son could not pass any title unless he survived the life tenant. 
The court below held that the will failed to dispose of the whole of testa- 
tor's property and therefore the land was intestacy property (the same 
argument advanced here by the appellants claiming under the wills of 
testatrix's children). On appeal the court held that the son took an 
alternative or substitutional contingent remainder of a fee tail and subject 
to conditions precedent; that the testator did not condition his son's 
estate upon his surviving the life beneficiaries; that it was only conditioned 
upon the granddaughter's death without heirs of her body prior to the 
grandson's death without heirs of his body; that when the grandchild died 


ve 
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without heirs of the body the alternative contingent remainder of the son 
became vested in him if living and if not living in his heirs or assigns. 
The court concluded that the result in the case would have been the same 
had the testator devised a defeasible vested remainder or reversion to 
his son. The decision of the court below was reversed and title was 
adjudged in the devisee under the son's will. : 


Great reliance upon the case of Scott v. Powell, 86 U.S. App. D.C. 
277; 182 F. 2d 75 is placed in their brief by those appellants who claim 
an intestacy. They ignore the fact that the reason the Court held that the 
remainderman Aubrey's interest was defeated by his death prior to that 
of the life tenants was because the testatrix specifically left her property 
"* * * to my grandchildren, or their descendants that shall then be liv- 
ing * * *" (at the death of the life tenants), and the Court construed this 
contingency of survival to apply to grandchildren (Aubrey) as well as to 
their descendants (see page 282 of U.S. App. Rpts.). _ 


The Court, in that case, recognizes that where the language of the 
will does not specify that the remainderman must survive the life tenants 
~- and that is the case here -- he need not do so (see pp. 280 and 281). 


These same appellants are met with the well recognized presump- 
tion of law against intestacy which they have not and cannot overcome. 


"HER HEIRS AND NEXT OF KIN" ARE WORDS OF 
LIMITATION AND NOT OF PURCHASE AND DO NOT 
RESULT IN A SUBSTITUTIONAL GIFT TO APPEL- 


LANTS, HELEN KING STOCKTON PARKER, ET AL 


The appellants who are heirs at law or next of kin of the niece 
Frances argue that the trust remainder is left to them under the terms 
of paragraph Ninth of the will rather than passing under Frances’ will, 
Their argument is that the words "her heirs and next of kin" in the last 
sentence of paragraph Ninth constitute a substitutional gift to them if 
Frances did not survive to take. This is dependent upon whether the 
words are words of purchase or words of limitation. 
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The law is well settled that such words as "heirs" and "next of kin" 
are primarily words of limitation rather than of purchase and that unless 


some other language in the will clearly shows a different intention they 


_ will be given their primary meaning. 


In Thompson on Wills, Second Edition, Paragraph 351, the author 
states "heirs" and "issue" are primarily words of limitation and not of 
purchase and continues: 

"The above definition is said to be the primary 
meaning of the words "heirs" when used in a will, 
and in the absence of qualifying words or anything 
in the surrounding circumstances to indicate a dif- 
ferent meaning, the term will be given this primary 
meaning.” 

It is submitted that there is in this will no language to indicate that 
the testatrix intended to use the words "her heirs and next of kin" in any 
way other than with their ordinary and primary meaning. On the contrary 
the paragraph read as a whole shows the intention of the testatrix to confer 
upon Frances or Helen, whichever niece survived the other, a fee simple 
absolute estate. 


The case of Glotzbach v. Knessi, 73 U.S. App. D.C. 282; 121 F. 
2d 30 (1941) is dispositive of this issue. It is to be remembered, in any 
event, that appellants' argument must necessarily apply to the share 
which Frances took from her sister Helen. The language in the will 
relied upon by the appellants does not apply to the share left directly to 
Frances under the first sentence of paragraph Ninth. 


CODICIL OF FEBRUARY 14, 1929 DID NOT REVOKE 
FRANCES' ESTATE AS REMAINDERMAN 
In the lower Court the argument was made by those claiming intes- 
tacy that the codicil of February 14, 1929, providing "I hereby revoke the 
legacy left to Frances Edwards Shelton in my will" operated to revoke any 
and all interest or estate of Frances in the testatrix's residuary estate, 


11 


as well as in the pecuniary legacy of $1,500. under paragraph First of 
the will. 


This argument is not mentioned in their brief on appeal and pre- 
sumably it has been abandoned. | 


In any event, it seems clear that sucha construction would be 
strained and unnatural, contrary to the usually accepted meaning of the 


key word "legacy" and contrary to the presumption against intestacy. 


Did testatrix intend by this to cut off Frances' rights under the 
trust in paragraph Ninth? Or did she intend to refer to the legacy of 
$1,500. under paragraph First? 


It is significant that the testatrix used the word "legacy" in the 


singular rather than the plural and that the legacy of $1, 500. to Frances 
was the first gift to her under the will. 


The word "legacy" is defined in Black's Law Dictionary (1891) p. 
698, as “A bequest or gift of personal property by last will and testament." 
In Bouvier's Law Dictionary (Baldwins Student Edition) p. 676, it is 
defined as ''A gift of personal property by last will and testament." 


In Webster's New International Dictionary, (Second Edition) p. 1411, 
"legacy" is defined "* * * * * 3. Law. A gift of property by will, esp. 


of money or other personal property; a bequest." 


Therefore the only "legacy"' which was left by the testatrix to 
Frances and to which the revocation could apply was the legacy of $1, 500. 
in paragraph First since the language of the will establishing the residuary 
trust, paragraphs Second through Ninth refers to both real and personal 
property. : 


At the time she made this codicil the testatrix was 87 years old. 
Her niece Helen had died three years before in 1926. She probably 
intended by this codicil to eliminate the legacy of $1, 500. as being un- 
necessary in view of the death of her other niece. At this same time 
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testatrix's son Lynch was 51 years of age and childless. Her daughter 
Margaret L. Hayes was 58 years old and childless. Had the testatrix 
intended for some unknown reason to cut off her niece Frances from all 
_ benefits under the will surely she would have then proceeded to make 
some other disposition of her residuary estate and this she did not do. 


If there be any doubt as to the testatrix'’s meaning of the language 
of the codicil it should not be construed so as to revoke the interest or 


estate clearly given to Frances under the will. 


See Page on Wills, (Vol. 1, 3rd Edition, Paragraph 466, page 846): 


"A vague or indefinite provision in a codicil cannot 
revoke a definite provision in the will. (Citing cases.) 
If the will clearly gives an estate the codicil must be 
equally clear in order to revoke such gift. (Citing 
cases.)" 
In Lewis v. Payne, 113 Md. 127, 138, (1910) 77 Atl. 321 the Court 
held: 
"It is certainly a well settled principle that the 
will and codicil are to be construed together as one 
instrument, and are to be reconciled as far as 
practicable but what is plainly given by the will is 
not to be revoked or withdrawn by doubtful or 
ambiguous expressions employed in the codicil." 
There is also the well established rule of construction that the law 


does not favor a construction of a will that results in intestacy. 


"PATTERN OF THE WILL" 


The appellants have extensive arguments in their briefs attempting 
to show in the one case that the testatrix never considered the factual 
situation of a remainderman dying before the life tenants and in the other 
case, that the testatrix meant to leave the residuary estate -- or one-half 
of the residuary estate -- to Frances’ heirs at law and next of kin instead 
of to Frances outright. 
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It seems obvious that these arguments are based entirely upon a 
reconstruction or a rewriting of the will, often with changes in wording, 
and with speculation as to the testatrix's wishes under various circum- 
stances instead of an acceptance of the common usage of the language 
employed by a skilled draftsman. | 


Despite these arguments, it can hardly be questioned that the testa- 
trix, after providing for the $25,000. trust fund left her children only a 
life estate in the balance of her residuary estate. Nowhere in the will 
is there any indication that either of the children was to receive any of 
the corpus or have any right of disposition over it by will. Equally 
clear is the intention of the testatrix that her nieces who were her next 


closest blood relatives should take her remainder estate. 


CONCLUSION 


The order of the District Court should be affirmed in its entirety. 
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[ Filed April 3, 1958] 

COMPLAINT FOR CONSTRUCTION OF 

WILL AND FOR INSTRUCTIONS TO 

SUCCESSOR TRUSTEE 
1. JURISDICTION. This Court has jurisdiction of this action 

under its general equity powers (D.C. Code, 1940, §11-301, §11-306) 
to construe wills and instruct Trustees, and by reason of the decree of 
this Court in Civil Action No. 2587-57 entered October 16, 1957, appoint- 
ing plaintiff herein as Successor Trustee, which provides in part as 
follows: 


"3. Jurisdiction of this cause is hereby retained for 


such further orders and decrees as may be necessary and 


the interests of any of the parties may require." 

The property involved, held under a testamentary trust as here- 
inafter set forth, is personal property located in the District of Columbia 
and valued in-excess of $3000. 00. 

2. PLAINTIFF. The plaintiff, American Security and Trust Com- 
pany is a corporation duly organized and doing business under the laws 
in force in the District of Columbia. It brings this action in its capacity 
as Successor Trustee under the Will and codicils of Helen King Luquer, 
deceased (Ad. #40984) to obtain a construction of a part of said Will 
and the instructions of this Court with respect to the final distribution 
of the assets of the Trust Estate. : 

3. DEFENDANTS. Plaintiff believes and therefore avers that the 
defendants to this complaint are all citizens of the United States residing 
at the addresses in the caption of this case, and are of full age excepting 
possible unknown heirs at law and next of kin of Helen King Luquer, 
Frances Edwards Shelton, or Helen Frederika Shelton. : 

4. THE WILL AND CODICILS. Helen King Luquer (born Helen 
King Shelton) a resident of the District of Columbia (hereafter referred 
to as Testatrix) died on September 20, 1930 leaving a last Will dated 
June 8, 1894, and codicils dated June, 1902, and February 14, 1929 re- 
spectively, which said Will and codicils were admitted to probate and 
record by order of this honorable Court, holding Probate Court, entered 
on November 14, 1930 (Ad. #40984). A true copy of said Will and 
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codicils is attached hereto as Plaintiff's Exhibit #1. 
At her death Testatrix was survived by her husband, Nicholas 


Luquer, her son Lynch Luquer and her daughter Margaret King Luquer. 


[ Who, upon her marriage, became Margaret Luquer Hayes]. 

Item FIRST of said Will bequeathed $1500 each to Helen Frederika 
Shelton and Frances Edwards Shelton, daughters of the Testatrix’ brother 
Henry W. Shelton. 

Item SECOND of said Will set up a Trust Fund of $25, 000; the in- 
come from said fund was to be paid during his lifetime to Nicholas Luquer, 
husband of Testatrix; the principal upon the death of Nicholas was to be 
divided equally between Margaret King Luquer and Lynch Luquer, son 

and daughter of Testatrix. 

Item THIRD provided that if either child died prior to Nicholas, that 

child's share of the principal of the trust should go to that child's descend- 


‘ants. 
Item FOURTH provided that if either child died prior to Nicholas, 


leaving no descendants, that child's share of the principal of the trust 
should go to the surviving child, or if both children should so die, the 
principal of the trust should fall into residuary estate of Testatrix. 

Item FIFTH provided that Testatrix'’ residuary estate should be 
divided into two equal parts, both parts to be placed in trust: one half of 
the total income was to be paid to Testatrix' daughter for life: one half 
of the total income was to be allowed to accumulate until the 21st birth- 
day of Testatrix' son at which time the son was to receive this accumu- 
lated income and the net income thereafter for his life. 

Item SIXTH provided that at the death of either her son or daughter 
the one half of the residuary estate being held in trust for either should 
- be paid outright to his or her descendants. 

Item SEVENTH provided that at the death of either the son or 
daughter without descendants, the entire residuary estate should continue 
- to be held in trust with the net income for life to be paid to the survivor. 

Item EIGHTH provided that upon the death of the survivor of the son 
or daughter the principal of the residuary trust was to be paid absolutely 


" 
to the descendants of said survivor. 

Item NINTH provided that if both the son and daughter died without 
descendants the principal of the residuary trust was to be paid in equal 
shares to Helen Frederika Shelton and Frances Edwards Shelton, nieces 
of Testatrix; if one of said nieces had died, her share was to be paid to 
her descendants; or if she had no descendants, then the entire share was 


to be paid to the "Survivor of my said two nieces, her i and next of 


kin---". 

Item TENTH provided for securities in which Trustee might invest. 

Item ELEVENTH nominated the New York Life Insurance and Trust 
Company as Executor and Trustee. 

A codicil dated June, 1902 to said Will revoked the eccnntnent of 
the New York Life Insurance and Trust Company as Executor and Trustee 
and appointed Nicholas Luquer, Lynch Luquer and William Allen Hayes 
(husband of Margaret King Luquer) as substitute Trustees, and Lynch 
Luquer and William Allen Hayes as substitute Executors. 

Two codicils, both apparently dated February 14, 1929, to said 
Will read as follows: "I hereby revoke the legacy left to Frances Edwards 
Shelton in my Will". "I leave to my daughter the solitaire diamond ring 
that was my mother's and all my ornaments, and to my son in lieu thereof 
ten thousand dollars and the small solitaire ring. The stone belonged to 
my Father. Also thanks and love for his care of my accounts. My 

5. FAMILY HISTORIES. 

a. William Allen Hayes, husband of Margaret King Luquer 
died on December 4, 1917. Margaret maces Hayes never 
remarried. | 
Helen Frederika Shelton died on January 24, 1926 un- 
married and without issue leaving a Will dated June 14, 
1924, which was admitted to probate in New York City 
and Letters Testamentary issued to Bankers Trust Com- 
pany on April 27, 1926. A Final Decree of Accounting of 
Bankers Trust Company as Executor of said Estate was 
entered March 27, 1943. A true copy of said Will and 
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final Decree of Accounting is attached hereto as plaintiff's 
exhibit #2. 
Nicholas Luquer, husband of Helen King Luquer, died on 
April 5, 1932, leaving a Will dated June 8, 1894 and 
codicils dated June 7, 1902, November 22, 1907 and 
June 17, 1924, which said Will and codicils was admitted 
to probate in the District of Columbia on April 29, 1932 
(Ad. #43285). 
Frances Edwards Shelton died on January 25, 1940 un- 
married and without issue leaving a Will dated April 30, 
1930, which was admitted to probate in New York City 
and Letters Testamentary issued to Bankers Trust Com- 
pany on April 12, 1940. A Final Decree of Accounting of 
Bankers Trust Company as Executor of said Estate was 
entered October 27, 1943. A true copy of said Will and 
Final Decree of Accounting is attached hereto as 
plaintiff's Exhibit #3. 
Lynch Luquer died on September 22, 1957 without issue 
leaving a Will dated December 11, 1956 and codicil dated 
July 27, 1957, which said Will and codicil was admitted 
to probate in the District of Columbia on October 9, 
1957 (Ad. #93796). A true copy of said Will and codicils 
is attached hereto as plaintiff's Exhibit #4. 
Margaret Luquer Hayes died on December 23, 1957 with- 
out issue leaving a Will dated August 19, 1953 which was 
admitted to probate in the District of Columbia on January 
14, 1958 (Ad. #94430). A true copy of said Will is at- 
tached hereto as plaintiff's Exhibit #5. 
Attached hereto as plaintiff's Exhibit #6 is a chart which, 
according to plaintiff's information and belief, accurately 
shows the degree of relationship existing between defendants 
to this complaint and their deceased ancestors and rela- 


tives. 
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6. COMPLIANCE WITH THE WILL OF HELEN KING LUQUER 


a. According to Plaintiff's information and belief, the unre- 
voked legacy left under Item FIRST of the Will of Helen King Luquer to 
Helen Frederika Shelton was not paid by Lynch Luquer the Executor of 
said Estate since Helen Frederika Shelton died without issue before 
Testatrix and thus this legacy lapsed. | 

b. According to Plaintiff's information and belief, the Trust of 
$25, 000 established by Item SECOND of said Will was established, and 
following the death of Nicholas Luquer on April 5, 1932, . in accordance 
with provision of Paragraph FOURTH of said Will, the assets comprising 
the principal of said trust were paid over in equal shares to Lynch Luquer 
and Margaret Luquer Hayes. : 

c. The Trust of the residuary Estate of Helen King Luquer was 
established, and following the death of William Allen Hayes, Lynch Luquer 
became the sole surviving Trustee of said Trust. According to Plaintiff's 
information and belief during his administration as said Trustee Lynch 
Luquer distributed the net income from said Trust in equal shares to 
himself and to his sister, Margaret Luquer Hayes, as required by Para- 
graph FIFTH of said Will. Following the death of Lynch Luquer on Sep- 
tember 23, 1957, Plaintiff.was, by decree of this Honorable Court in 
Civil Action #2487-57 entered October 16, 1957, appointed Successor 
Trustee. Said order directed Plaintiff to cause a Statement of Account of 
Lynch Luquer as Trustee to be prepared, which said Account has been 
prepared and has been referred to the Auditor of this Court for approval. 
Said order further directed Plaintiff to pay over the net income from said 
Trust Estate to Margaret Luquer Hayes for her lifetime and upon her 
death to pay over the principal of said Estate as provided in the Will of 
Helen King Luquer or as provided by Order of this Court. Plaintiff is 
now holding said principal, amounting to the present market value of 
approximately $135, 000.00, for distribution as may be determined by 
Order of this Court. 

d. The provisions of Paragraph SIXTH of the Will of Helen King 
Luquer became inoperative since Lynch Luquer left no issue. 
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e. The provisions of Paragraph SEVENTH of the Will of Helen King 
Luquer will be complied with by plaintiff in that the net income of said 
Trust for the period between the date of the death of Lynch Luquer (Sept. 
22, 1957) and the date of the death of Margaret Luquer Hayes (Dec. 23, 
1957) will be paid over to the Executor of the Estate of the said Margaret 


Luquer Hayes. 
f. The provisions of Paragraph EIGHTH of the Will of Helen King 
Luquer became inoperative since Margaret Luquer Hayes left no issue. 
7. QUESTIONS BEFORE THE COURT 


Plaintiff is advised that the effect of provisions of Paragraph 
NINTH of the Will of Helen King Luquer cannot be precisely determined 
without instruction from this Honorable Court since said Will contains no 
express provision as to how the principal of the Trust Estate shall be 
distributed under the circumstances that have occurred: namely the 
death of both Frances Edwards Shelton and Helen Frederika Shelton 
without issue, before the deaths of Lynch Luquer and Margaret Luquer 
Hayes, both without issue. 

Plaintiff is advised that one possible construction of law is to the 
effect that since Testatrix did not contemplate that Frances Edwards 
Shelton and Helen Frederika Shelton would both die without issue, and 
that thereafter both Lynch Luquer, and Margaret Luquer Hayes, would 
die without issue, there is an intestacy as to this part of the estate of 
Helen King Luquer and thus the principal of Trust Estate should be dis- 
tributed to the heirs at law and next of kin of Helen King Luquer as they 
may be determined by this Court, according to the laws of descent of the 
District of Columbia. 

Plaintiff is further advised that another possible construction of 
law is to the effect that the interests of Helen Frederika Shelton and 
Frances Edwards Shelton were remainder interests, contingent not upon 
their being alive at the death of the last to die of Lynch Luquer and 
Margaret Luquer Hayes, but contingent only upon the deaths of Lynch 
Luquer and Margaret Luquer Hayes without issue, no matter when the 
deaths occurred; that since it is these latter events which have occurred, 
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the Trust Estate should be distributed to the heirs at law or to the next 
of kin of Frances Edwards Shelton, who survived her sister Helen 
Frederika Shelton. | 
However, Plaintiff is further advised that without instructions of this 


Court, it cannot determine whether the effect of the codicil of February 14, 
1929 which reads "' I hereby revoke the Legacy left to Frances Edwards 
Shelton in my Will" is to revoke only the Legacy of $1 500 left to her under 
Item FIRST of the Will of Helen King Luquer or is to revoke this Legacy 
and also the Legacy to which Frances Edwards was entitled as the sur- 
viving niece under Item NINTH of said Will; thus resulting in an intestacy 
as to these assets or resulting in their distribution to the heirs at law or 
to the next of kin of Helen Frederika Shelton or under her Will. 

Plaintiff is further advised that it cannot, without instructions from 
this Court, determine whether any interest Frances Edwards Shelton or her 
Estate might have in the principal of the Trust Estate passes under her 
Will to those persons designated as beneficiaries under said Will, or to 
her heirs at law or to her next of kin as determined by the laws of descent 
of the District of Columbia or whether there should be a difference in 
distribution between the one-half share of the principal of Trust Estate 
to which Frances Edwards Shelton or her Estate might be entitled, indi- 
vidually, as the survivor of herself and her sister, and the one-half share 
to which the heirs at law and next of kin of Frances Edwards Shelton 
might be entitled by reason of the express language of the second para- 
graph of Item NINTH of the Will of Helen King Luquer which reads: 

"And if either of said nieces previous to the happening of the 

contingency upon which the provision in their favor herein 

contained would take effect, dies without leaving any issue or 

descendants her surviving, then the survivor of my said two nieces, 

her heirs and next of kin, shall succeed and be entitled for her and 
their own use forever, to the share of the deceased niece." 

WHEREFORE, the premises considered, Plaintiff prays: 

1. That process issue against the Defendants sees them 
and each of them to answer this complaint. 

2. That the usual notice by publication be even ‘to such of the 
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defendants as may be non residents of the District of Columbia who do not 


| voluntarily appear and answer. 


3. That judgment may be entered herein construing the Will of 
Helen King Luquer and instructing Plaintiff as Successor Trustee as to 
its duty with regard to the distribution of the principal of the Trust Estate 
and specifically to whom said principal should be distributed. 

4. That Plaintiff's reasonable commissions as Successor Trustee, 
costs, expenses, and attorneys fees may be allowed and paid as the Court 

_may direct out of the principal of the Trust Estate and before distribution 
of same. 

5. That Plaintiff be given such order and further relief as to the 
Court may seem just and proper and that jurisdiction of this cause be 
retained for such further order and decree as may be necessary or the 
interests of any of the parties may require. 

AMERICAN SECURITY AND TRUST CO. 


By /s/ Earl G. Jonscher, 
Vice President 


/s/ Samuel E. Neel, Attorney 
[ Verification of Earl G. Jonscher and Jurat dated March 28, 1958] 


LAST WILL AND TESTAMENT OF 
HELEN KING LUQUER 


DATED JUNE 8, 1894 


PLAINTIFF EXHIBIT NO. 1 
[ Attached to Complaint] 

I, Helen King Luquer, wife of Nicholas Luquer of the City of Brook- 
lyn, in the County of Kings, State of New York, United States of America, 
do make, publish and declare’ this to be my last Will and Testament, and 

FIRST: I give and bequeath to my two nieces Helen Frederika 
Shelton and Frances Edwards Shelton, daughters of my brother Henry W. 

Shelton, each the sum of Fifteen hundred Dollars ($1,500). 

SECOND: I give, devise and bequeath to the New York Life Insurance 
and Trust Company of the City of New York, a corporation incorporated 
under the Laws of the State of New York, all the rest, residue and re- 
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mainder of my estate real and personal and property of which I have any 


power of disposition. IN TRUST, nevertheless, and to and for the pur- 
poses hereinafter declared, that is to say: | 

In Trust First, To hold and retain such of my property and se- 
curities as it shall in the judgment and discretion of said New York Life 
Insurance and Trust Company and its officers be advantageous for my 
estate so to retain and hold, and to sell at public or private sale on such 
terms and at such times as may seem best, such part thereof as it shall 
be advisable to sell and convert into money, and Upon the further Trust, 
from said property or investments to set apart the sum of Twenty-five 
Thousand Dollars, and to collect and receive the interest and income of 
said sum, and pay such interest and income over to or apply the same to 
the use of my husband Nicholas Luquer during his natural life, and upon 
his decease to pay over and assign such sum or the securities in which the 
same shall be invested in equal shares to my daughter Margaret K. Luquer 
and my son Lynch Luquer, to whom I give and ae the same upon my 
said husband's decease. 

And Upon the further Trust: 

THIRD: If either of my said children shall die previous to my hus- 
band's decease leaving issue or decendants who survive my husband, then 
to pay over, assign, transfer and deliver the share in said sum of Twenty- 
five thousand Dollars which the one so dying would have taken if living at 


the time of my husband's decease, to such issue or descendants per 


stirpes and not per capita. 

And Upon the further Trust: | 

FOURTH: If either of my said children die previous to my husband's 
decease without leaving issue or descendants surviving my said husband, 
then to pay over and assign to the one of my said two children who sur- 
vives my husband the whole of said Trust Fund of Twenty-five thousand 
Dollars or the securities in which the same may be invested. If both of 
my said children shall die previous to my husband's decease without 
leaving any children or descendants who survive my husband, then said 
sum of Twenty-five thousand Dollars, shall upon my husband's decease 
fall into and form part of the residue of my estate and be subject in all 
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respects to the provisions hereinafter contained in favor of my nieces 
Helen Frederika Shelton and Frances Edwards Shelton. 

FIFTH: And as to the balance of such rest, residue and remainder 
of my property and estate Upon the Further Trust to invest and keep the 
same invested and to divide the same into Two equal shares, parts or 
portions and to collect and receive the income interest and profits thereof, 
and after payment therefrom of all necessary expenses, taxes and commis- 
sions, to apply the net income arising from one of such shares, parts or 
portions over to, or to apply the same to the use of my daughter Mar- 
garet K. Luquer during her natural life, upon her sole and separate re- 
ceipt and free from any debts, engagements, control or interference of 

_any husband she may have. 
And to permit and allow the net income arising from the other one 
_ of such shares, parts or portions to accumulate for the benefit of my son 


Lynch Luquer, during his minority, and upon my said son's attaining the 


_ age of Twenty-one Years to pay over such accumulations of income to 


him’for his own use. And from and after my said son's attaining his 
majority, to pay over to him or to apply to his use during his natural 
life the net income arising from the said share of the Trust property 
held for his benefit. 

SIXTH: And upon the further Trust upon the decease of either of 
my said two children, Margaret K. Luquer and Lynch Luquer leaving issue 
or descendants him or her surviving, to pay over, convey, transfer, 
assign and deliver in equal shares to such issue or descendants, the One- 
Half share of my estate so held in Trust for the one of my said children 
who shall have died, the same to be held and owned by such deceased. 
child’s issue or descendants absolutely forever, the descendants of any 
deceased issue of either of my said children to take per stirpes and not 
per capita. 

SEVENTH: And upon the Further Trust if either of my said two 
children shall depart this life during the lifetime of the other, without 
leaving any issue or descendants him or her surviving, then to apply all 
of the net income of the whole of said balance of residue of my estate held 
in Trust as aforesaid, in and to, or towards the use, support and main- 
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tenance of the surviving one of my said two children, or to pay the same 
over to him or her during his or her natural life PROVIDED, nevertheless, 
that if my daughter Margaret K. shall be the survivor, all payments of 
income to her shall be upon her sole and separate receipt and such income 
shall be free from any debts, engagements, control or interference of 
any husband she may have. And if my son Lynch Luquer be the survivor 
it shall be discretionary with said Trustee to pay over to him or to apply 
to his use the said income or part thereof during his my son's minority 
or to permit and allow such income or part thereof to accumulate and be 
paid over to my said son on his attaining the age of Twenty-one Years. 

EIGHT: And upon the decease of such survivor of my two children, 
if he or she die leaving issue or descendants him or her surviving (the 
other one of my said children having died without leaving issue or de- 
scendants him or her surviving), then Upon the Further Trust to pay 
over, convey, assign, transfer and deliver in equal shares to the children, 
issue or descendants of such my surviving child, the whole of said balance 
of the residue of my estate held in Trust, the same to be held and owned 
by such deceased child's issue or descendants absolutely forever, the 
descendants of any deceased issue of my surviving child to take per 
stirpes and not per capita. : 

NINTH: And in the event of both of my said two children dying 
without leaving any children, issue or descendants them surviving, then 
Upon the further Trust upon the decease of the last survivor of my said 
Two children, to pay over, convey, transfer, assign ae deliver in 
equal shares to my nieces Helen Frederika Shelton and Frances Edwards 
Shelton, for their own use forever, the whole of said balance of the resi- 

due of my property and estate composing the Trust fund theretofore held 
for the benefit of my two children. If either of my said nieces shall have 
died before the happening of the contingency upon which the above provision 
in their favor would take effect, and shall leave issue or descendants her 
surviving at the time such provision would take effect, then such issue or 
descendants shall take in equal shares per stirpes and not per capita for 
their own use forever, the share of such Trust property and estate which 


is or their parent would have taken if living, under the provisions of 
this Will. | 
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And if either of said nieces previous to the happening of the contin- 
gency upon which the provision in their favor herein contained would take 
effect, dies without leaving any issue or descendants her surviving, then 
the survivor of my said two nieces, her heirs and next of kin, shall suc- 
ceed and be entitled for her and their own use forever, to the share of 
the deceased niece. 

TENTH: It is my will and I order and direct that all investments 
made by my said Trustee shall be in Bonds and Stocks of the United States 
or of the State of New York or the Cities of New York or Brooklyn, or 
in Bonds secured by Mortgage of improved unincumbered real estate 


situated in the same Cities, and said trustee is hereby authorized and 


empowered to collect and call in or sell and dispose of any such invest- 
ments or any of the securities or real or personal property belonging to 
the Trust Estate, and to make new investments from time to time of the 
moneys arising therefrom, and to execute all instruments necessary to 
carry the provisions of my Will into effect. 

ELEVENTH: I hereby nominate, constitute and appoint the New York 
Life Insurance and Trust Company of the City of New York, to be the 
Executor of and Trustee under this my last Will and Testament for the 
_ uses and purposes therein expressed and declared. 

IN TESTIMONY WHEREOF, I have hereunto subscribed my name 
and affixed my seal this eighth day of June, One thousand Eight hundred 
and Ninety-four, hereby revoking all former Wills by me made. 

(Sgd) Helen King Luquer 

The foregoing instrument was this day subscribed, sealed, published 
and declared by Helen King Luquer, the above name Testatrix, as for and 
to be her last Will and Testament in the presence of us, the undersigned, 
who at her request, in her presence and in the presence of each other 
have subscribed our names and places of residence as witnessed thereto 
this eighth day of June, 1894. 

(Sgd) Sarah Luquer, 618 Henry St., Brooklyn 


(Sgd) Margaret S. Orr, 102 Remsen St., 
Brooklyn 


(Sgd) Wm. Brureton, 394 Degraw Street, 
Brooklyn, N. Y. 
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[CODICIL DATED JUNE, 1902 
TO LAST WILL AND TESTAMENT OF 
HELEN KING LUQUER 
DATED JUNE 8, 1894] 


PLAINTIFF EXHIBIT NO. 1 (Cont'd) 


I, Helen King Luquer, wife of Nicholas Luquer, at present residing 
in the City of Washington, District of Columbia, the Testatrix named in 
the foregoing annexed Last Will and Testament, bearing date the eighth 
day of June, One thousand eight hundred and ninety-four executed by me, 
do hereby make, publish and declare this CODICIL to my said Last Will 
and testament, as follows, to-wit: 

WHEREAS, by the Second section or article of S said Last Will and 
Testament, I have given, devised and bequeathed all the rest, residue and 
remainder of my estate real and personal, and property of which I have 
any power of disposition, unto the New York Life Insurance and Trust 
Company of the City of New York, in the State of New York, to have and 
to hold the same, In Trust, nevertheless, for the several uses and pur- 
poses in my said Last Will and Testament expressed, provided and 
declared, now I do hereby revoke said gift, devise and bequest to said 
New York Life Insurance and Trust Company, and I do direct that my 
husband Nicholas Luquer and son, Lynch Luquer, and my son-in-law, 
William Allen Hayes, both of the City of Boston, State of Massachusetts, 
be substituted as Trustees under my said Last Will and Testament in the 
stead and place of said New York Life Insurance and Trust Company; 
and I do give, devise and bequeath all the rest, residue and remainder 
of my estate, real and personal, whatsoever and wheresoever situated, 
and all property of which I have any power of disposition unto the said 
Lynch Luquer and William Allen Hayes, and the survivor of them, to have 
and to hold the same, In Trust, nevertheless, for and upon the same and 
every of the same uses, trusts and purposes which are stated, specified, 
directed, limited, declared and appointed in and by my said Last Will 
and Testament, hereby clothing them and the survivor of them with all 
the estate, rights, powers and authority as Trustees which they would 
have if they had been originally named as Trustees of the rest residue 
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and remainder of my estate in and by my said Last Will and Testament, 


instead of the said New York Life Insurance and Trust Company. 

SECOND: I hereby revoke the nomination and appointment by said 
will of the said New York Life Insurance and Trust Company as Executor 
of my said Last Will and Testament, and hereby nominate and appoint the 
said Lynch Luquer and William Allen Hayes, and the survivor of them, 
to be the Executors of Trustees under my said Last Will and Testament. 

THIRD: I hereby order'and direct that said Lynch Luquer and Wil- 
liam Allen Hayes, shall not, nor shall either of them, be required to 
give any bond or security to enable them, or either of them, to qualify 
or act as Executors or Executor, Trustees or Trustee, of or under my 
said Last Will and Testament. 

FOURTH: And I do hereby ratify and confirm all other provisions 
of my said Last Will and Testament. 

IN TESTIMONY WHEREOF: I have hereunto subscribed my name and 
affixed my seal, this day of June, One thousand nine hundred and two. 

(Sgd) Helen King Luquer. 
In presence of: 


G. B. Sharpe 
E. B. Sanderson 
J. R. Wilson 


The words "husband Nicholas Luquer and" were inserted before signing. 
The foregoing instrument was, on the day of the date thereof, sub- 

scribed, sealed, published and declared by Helen King Luquer, the 

Testatrix therein name, as, for and to be a Codicil to her Last Will 

and Testament, dated June 8th, 1894, in our presence and in the presence 

of each of us, and we thereupon at her request and in her presence and 

in the presence of each other, have hereto subscribed our names and 

places of residence as witnesses to the due execution of said instrument 

this day of June, One thousand nine hundred and two. 
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[ CODICIL DATED FEBRUARY 14, 1929 

TO LAST WILL AND TESTAMENT OF 
HELEN KING LUQUER 
DATED JUNE 8, 1894 ] 


PLAINTIFF EXHIBIT NO. 1 (Cont'd) 
14th Feby., 1929. 
1701 New Hampshire Ave. 
Washington, D. C. 


I hereby revoke the legacy left to Frances Edwards Shelton in my 


(Sgd) Helen King Luquer. 


A. H. Jennings. 
Eugenia B. Payne : 

I leave to my Daughter the solitaire diamond ring that was my 
Mother's and all my ornaments, and to my Son in lieu thereof ten thousand 
dollars and the small solitaire ring. The stone belonged to my Father. 
Also thanks and love for his care of my accounts. : 

(Sgd) Helen King Luquer 
Witness: Eugenia B. Payne : 


A. H. Jennings. 
* = * 


LAST WILL AND TESTAMENT OF 
FRANCES EDWARD SHELTON 
DATED APRIL 30, 1930 


PLAINTIFF EXHIBIT NO. 3 
[ Attached to Complaint] 

I, FRANCES EDWARD SHELTON, of the City, County and State of 
New York, temporarily sojourning abroad, hereby revoking all Wills 
and Codicils heretofore made by me, do make, aaa and declare this 
to be my last Will and Testament as follows: 

FIRST: I direct that my just debts and funeral expenses be paid by 
my executor as soon after my death and funeral as conveniently may be 
done. I direct my executor to see that I am buried beside my sister, 
HELEN F. KING SHELTON, in Green-Wood Cemetery and to cause to be 
placed upon my grave a headstone similar to that of my sister with the 
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words "Frances Edwards Shelton, 1864to 19 " and the verse, "The 

Peace of God, which Passeth All Understanding" suitably inscribed 
‘thereon. 

SECOND: I give and bequeath to the GREEN-WOOD CEMETERY 

‘of Brooklyn, New York, the sum of Four Hundred Dollars ($400.00), 

to be added to the fund of Three Hundred and fifty Dollars ($350. 00) 
bequeathed to said Cemetery by my sister, Helen F. King Shelton, de- 
ceased, for the perpetual care of lot No. 5121, Section 35 and direct it 
‘to regrade and seed the plot and clean the marble stones thereon and to 
devote any surplus of said sum and of such sum as my said sister has 
bequeathed for similar purpose to giving such further attention to the 


said plot by way of planting and tending ivy, myrtle or flowers so far as 


the amount of such surplus will permit. 

THIRD: I give and bequeath to the CATHEDRAL CHURCH OF ST. 
JOHN THE DIVINE IN THE CITY AND DIOCESE OF NEW YORK, the 
sum of Fifty Thousand Dollars ($50, 000.00) to be used (in combination 
with a similar bequest heretofore made by my sister, Helen F. King 
Shelton, deceased) in whatever manner or for whatever purpose the govern- 
ing body of the said Cathedral may deem best, on the condition, however, 
that such governing body as soon after my death as may be practicable, 
cause to be erected in the said Cathedral as a Shelton Memorial, a tablet 
- appropriately designed and placed and suitably inscribed with the names of 
my father, HENRY WRIGHT SHELTON, of my mother, HENRIETTA 
| EDWARDS SHELTON, of my sister HELEN F. KING SHELTON and of 
myself all in accordance with arrangements agreed upon in correspondence 
between me and Bishop William T. Manning on behalf of the said Cathedral. 
I further give, devise and bequeath to the said CATHEDRAL CHURCH OF 
ST. JOHN THE DIVINE IN THE CITY AND DIOCESE OF NEW YORK, the 
sum of One Thousand Dollars ($1,000.00) to pay for the tablet. I direct 
my executor to pay the legacies given by this clause of my will when the 
tablet is in place or as soon thereafter as may be convenient to my 
executor. If the said tablet shall not have been erected by the Cathedral 
authorities within two years after they shall have been notified by my 
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executor of the fact of my death, these bequests shall become inoperative 


and the sums hereby set apart shall fall into the residue of my estate. 

FOURTH: I give and bequeath to ROBERT W. PARSONS of the 
Bankers Trust Company, New York City, if he be still employed by the 
said Company at the time of my death, the sum of Five Hundred Dollars 
($500.00) as an expression of my appreciation of his care and courtesy in 
connection with the management of my business affairs. | 

FIFTH: I give and bequeath to my chauffeur, OTTAVIO CECCARELLA 
(Mariano) of Florence, Italy, if he be in my employ at the time of my death, 
the sum of One Thousand Dollars ($1,000.00) and the automobile, if any, 
that I may possess at that time as a reward for his faithful services. 

SIXTH: I give, devise and bequeath absolutely to ANNE STOCKTON, 
daughter of my cousin, Herbert King Stockton, if she survive me, all the 
rest, residue and remainder of my estate, wherever situated, of what- 
soever nature and whenever acquired together with any property of which 
I may at the time of my death be entitled to dispose by Will. Should the 
said ANNE STOCKTON pre-decease me, I hereby give, devise and be- 
queath my said residuary estate to HELEN KING PARKER, daughter of 
my cousin, Helen Stockton Parker of Baltimore, Maryland, absolutely. 

SEVENTH: I nominate and appoint the BANKERS TRUST COMPANY 
of the City of New York, having an office for the transaction of business 
at No. 501 Fifth Avenue, New York City, as Executor of this my last 
Will and Testament. | 

EIGHTH: I direct that all taxes upon any of the property passing 
under this Will or upon the transfer of said property be paid out of the 
residue of my estate. Any taxes, however, upon the bequests to the said 
Cathedral shall be paid out of the bequest of Fifty Thousand Dollars 
($50, 000. 00) to said Cathedral, and any tax upon my estate computed 
upon a basis which includes the amount of said bequests as taxable shall 
be paid proportionately out of said bequest of Fifty Thousand Dollars, 
and in such case, the share of such tax to be paid out of said bequest 
shall be computed on the assumption that the amount of said bequests has 
been taxed at the highest rate or rates included in the computation of 
such tax or taxes on my estate. | 
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NINTH: I hereby authorize my said executor in the exercise of its 


best judgment to retain any or all the investments comprising my estate, 
or to sell any securities comprising the estate and pending the distribution 


of my estate to reinvest the proceeds thereof in such securities as are 


- sanctioned by the laws of the State of New York for executors, or in mort- 
gages on improved real estate on the Island of Manhattan to not exceeding 
70% of the value thereof, or in income bearing bonds of foreign govern- 
ments or of bonds or shares in the capital stock of railroad or industrial 
companies in the United States upon the securities of which interest or 
dividends shall have been regularly paid for at least five years preceding 
_ the date of purchase. 

TENTH: I authorize my executor, in its discretion, to make pay- 

- ment of any or all legacies given by this Will in kind, or partly in kind 
and partly in money, instead of reducing my entire estate to cash, for 

- the purpose of such payments, and the judgment of my executor concern- 
ing the property thereof and the relative value for the purpose of distri- 
bution of the securities or other property so allotted shall be binding and 
conclusive on all persons interested in my estate; and the valuations so 
determined by my executor shall be the basis for determination of its 
commission as such executor. 

IN WITNESS WHEREOF I have hereunto affixed my signature and 
seal and have published and declared the foregoing to be my last Will 
and Testament in the presence of the subscribing witnesses whom I have 
requested to act as such, this 30 day of April, One Thousand nine hun- 
dred and thirty. 

/s/ Frances Edward Shelton (SEAL) 

The foregoing instrument was, on the date thereof, signed, sealed, 
published and declared by the said Testatrix as and for her last Will and 
Testament in our presence, and we thereupon, at her request and in her 
presence and in the presence of each other, have hereunto subscribed 
our names as attesting witnesses. 

/s/ Joseph E. Haven American Consulate, Florence, Italy 
/s/ Alan T. Hurd American Consulate, Florence, Italy 
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PLAINTIFF EXHIBIT NO. 3 (Cont'd) 


At the Surrogate's Court of the County of 
New York, State of New York, held at the 
Hall of Records in said County on the 27th 
day of October, 1943 


PRESENT: 
HONORABLE JAMES A. DELEHANTY, 
Surrogate. 


In the Matter of the Judicial Settlements of the ) 
Account of Proceedings of Bankers Trust Com- ) DECREE ON 
pany, as Executor under the Last Will and ) EXECUTOR'S 
Testament of ) ACCOUNTING 
) | 
) 


FRANCES E. SHELTON, 
Deceased. ) 


Bankers Trust Company, Executor under the Last Will and Testa- 
ment of Frances E. Shelton, who at the time of her death was a resident 
of Florence, Italy, having heretofore filed a petition verified the 27th 
day of July, 1943, in which application was made to the Surrogate's 
Court of the County of New York for a judicial settlement of its account 
as such Executor, and citation having thereupon issued pursuant to 
statute, directed to Green-Wood Cemetery, The Cathedral Church of 
St. John the Divine in the City and Diocese of New York, Robert W. 
Parsons, Anne Stockton Goodwin and Ottavio Ceccarella (Mariano), 
citing them to show cause before the Surrogate's Court of the County of 
New York on the 5th day of October, 1943, at 10.30 0' clock in the forenoon 
of that day, why the account of proceedings of said Bankers Trust Com- 
pany, as Executor, should not be judicially settled, and the citation having 
been returned with proof of service on The Cathedral Church of St. John 
the Divine in the City and Diocese of New York and Ottavio Ceccarella 
(Mariano), residing in Florence, Italy, as appears by the affidavits and 
proofs of publication filed in the office of the Clerk of this Court, and the 
following named persons in interest having waived the issuance and ser- 
vice of citation and consented that a decree be made settling the account 
as filed, to wit, Anne Stockton Goodwin, Robert W. Parsons and Green- 
Wood Cemetery, which waivers and consents are on file in the office of 
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the Clerk of this Court, and duly executed notices of appearance having 
been filed by The Cathedral Church of St. John the Divine in the City and 
Diocese of New York and by C. Murray Kavanagh, as appointed and em- 
powered by the Alien Property Custodian to appear for and represent 
Ottavio Ceccarella (Mariano), and upon the 5th day of October, 1943, 
the return day of said citation, Haight, Griffin, Deming & Gardner, 
- attorneys for the petitioner, having appeared by Henry M. Hewitt, of 
counsel; C. Murray Kavanagh, Esq., having appeared in person, and The 
Cathedral Church of St. John the Divine in the City and Diocese of New 
York having appeared by George Gray Zabriskie, Esq., and having 
consented to the payment of $500 of the legacy to Robert W. Parsons, 
and no objections having been filed to said account of proceedings, and 
it appearing that the following is a summary of the account of the Executor: 

ACCOUNT OF PROCEEDINGS 


OF BANKERS TRUST COMPANY, EXECUTOR OF 
THE ESTATE OF FRANCES E. SHELTON, DECEASED 


SUMMARY 


Principal Account 


CHARGES: 


Amount shown by Schedule "A" $46, 919. 82 
(Assets Received) 


Amount shown by Schedule "A-1" 
(Increases on Principal) 770.26 


Total Principal Charges $47, 690. 08 


CREDITS: 


Amount shown by Schedule ''B" 
(Decreases on Principal) $ 158.86 


Amount shown by Schedule ''B-1" 
(Uncollective Items) 93.65 


Amount shown by Schedule "C" 
(Funeral and Administration Ex- 
penses and Estate Taxes Actually Paid) 3,702.27 


Amount shown by Schedule "E" 
(Creditors' claims actually paid) 189. 48 
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Amount shown by Schedule "F" 
(Distribution of Principal to 
the Legatees) $39, 821. 60 


Total Principal Credits «$43, 965. 86 


Principal balance on hand May 22, 1943, 
shown by Schedule ''H" $ 3, 724.22 


Income Account 


CHARGES: 


Amount shown by Schedule '"A-2" 
(Income received) | $ 646.64 


CREDITS: 
Amount shown by Schedule "C-2" 


(Payments for Administration 
Expenses) 


Amount shown by Schedule "F-1" 
(Distribution of Income to 
Beneficiary) 


Total Income Credits | . 08 


Balance of undistributed Income remaining 
on hand May 22, 1943, as shown in Schedule "H-1" $ 646.56 


Combined Accounts 


Principal remaining on hand «$8, 724.22 
Income remaining on hand 646. 56 


Total on hand ‘$4,370.78 


And it appearing from said account that The Cathedral Church of 
St. John the Divine in the City and Diocese of New York has been paid 
$39, 000 on account of its legacy under paragraph THIRD of the Will, and 
it further appearing that Green-Wood Cemetery has been paid its legacy 
in full under paragraph SECOND of the Will, and it further appearing 
that Robert W. Parsons has been paid $375 on account of his legacy under 
paragraph FOURTH of the Will, and that said Cathedral consents to his 
being paid the balance in full without abatement; and it further appearing 
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that Ottavio Ceccarella (Mariano) has been paid $500 on account of his 
legacy under paragraph FIFTH of the Will, and that said Cathedral con- 
sents to his being paid the balance in full without abatement; 

And it appearing that the said Executor has fully accounted for all 
the money and property of the estate, or funds of said decedent which have 
come into its hands as Executor, and its account having been adjusted by 
the said Surrogate, it is hereby 

ORDERED, ADJUDGED AND DECREED that the said account be 
and the same is hereby judicially settled and allowed as filed; and it is 
further 

ORDERED, ADJUDGED AND DECREED that said legacies totalling 
$51,000 given in paragraph THIRD of the Will to said The Cathedral 
Church of St. John the Divine in the City and Diocese of New York must 
abate because of insufficient assets; and it is further 

ORDERED, ADJUDGED AND DECREED that out of the balance of 
$3,910. 44 cash principal and interest on hand there be paid to Robert W. 
Parsons the sum of $125, the balance due to complete the $500 legacy 
left him under the Last Will and Testament of the deceased; and it is 
further 

ORDERED, ADJUDGED AND DECREED that the Executor pay the 
sum of $500 to the Treasurer of the City of New York pursuant to Sec- 
tion 269 of the Surrogates Court Act for the account of Ottavio Ceccarella 
(Mariano) unless, within ninety days from the date hereof, the Alien 

Property Custodian issues a vesting order, in which event said sum is 
| to be paid to the Alien Property Custodian, Washington, District of 
Columbia; and it is further 

ORDERED, ADJUDGED AND DECREED that the Executor pay unto 
itself its lawful commissions in the sum of $989.71; and it is further 

ORDERED, ADJUDGED AND DECREED that Haight, Griffin, Dem- 
ing & Gardner, attorneys for the petitioner, receive the sum of $106. 75 
taxable costs and disbursements; and it is further 

ORDERED, ADJUDGED AND DECREED that the Executor pay over 
the residue of the $3,910.44 after the payments aforesaid to The Cathe- 
dral Church of St. John the Divine in the City and Diocese of New York, 
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and also pay to it when, as and if received the lire on deposit with the 
American Express Company in Florence, Italy, and also to deliver to it 
when, as and if received the jewelry and silverware left by the United 
States State Department in Rome, Italy, or the proceeds from the same; 
and it is further ; 

ORDERED, ADJUDGED AND DECREED that upon complying with 
this decree the said Executor be and it hereby is released and discharged 
from all matters embraced in this account and in the decree. 

/s/ James A. Delehanty 
Surrogate. 
* td * 


PLAINTIFF EXHIBIT NO. 4 
[ Attached to Complaint] 
LAST WILL AND TESTAMENT OF 
LYNCH LUQUER 
DATED DECEMBER 11, 1956 


I, LYNCH LUQUER, a resident of and domiciled in the City of Wash- 
ington, District of Columbia, do make, publish and declare the following 


to be my Last Will and Testament, hereby revoking any and all wills and 
codicils heretofore by me at any time made. | 
ITEM I 

(a) I direct my executor, hereinafter named, to pay all my just 
debts and the expenses of my last illness and funeral, in such amounts 
as it may deem proper, as soon after my death as shall be practicable 
and without regard to any limitation imposed by law or rule of court. 

(b) I authorize and direct my said executor to cause to be erected 
at my grave as soon after my death as may be practicable a headstone 
similar to the stone that now marks the grave of my father, Nicholas 
Luquer, in Greenwood Cemetery at Brooklyn, New York, with dates 
1878-19 _, and to charge the cost thereof to my estate. : 

(c) Ihave intentionally made no provision in this my Last Will for 
my wife, Virginia Hunt Luquer, in view of the fact that she is already 
amply provided for both in her own right and by virtue of a certain 
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Agreement entered into between us and dated the 4th day of February, 
1955. 

ITEM 0 

I hereby authorize and direct my executor to pay out of my residual 

estate, without the right to seek recoupment or a contribution from any 
other source, any and all inheritance, estate, or other death or succes- 
sion taxes assessed against the property declared or adjudged to be a part 
of my taxable estate, or against any beneficiary who shall receive a por- 


- tion of said property under the terms of this my Last Will and Testa- 


ment, and the income from any assets in my residual estate sold in order 
to pay debts or taxes or administration expenses shall be treated as in- 
come and not as principal. 

ITEM If 


I give, devise and bequeath all of my interest in the real estate 
known as Lot 44, Square 2516, Washington, D.C., improved by the premises 
1712-22nd Street, N.W., and all of my books, wearing apparel, por- 
traits, furniture, silver, household and other tangible personal effects of 
every description, wheresoever situate, which I may own at the time of 
my death, unto my sister, MARGARET LUQUER HAYES, absolutely. 
Should my sister have predeceased me, then I give and bequeath the same 
in like manner unto my executor hereinafter named. 

I have written a letter to my said executor, in which I have made 
various suggestions in regard to the disposition of some of my personal 
effects, which I would be giad to have it observe in the event my sister 
shall have predeceased me, but this letter is merely by way of a suggestion 
to it and is not intended to be binding upon it or to be considered as limit- 
ing in any manner this bequest to my said executor or as forming any 
part of my Last Will and Testament. 

It is my will, and I hereby direct, that any items of my tangible 
personal property not distributed by my executor pursuant to the letter 
mentioned in this subparagraph of my Will shall be sold by my executor and 

‘the net proceeds of such sales shall become a part of my residuary estate 
to be disposed of in accordance with ITEM V of this Will. 
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In the event my said sister shall not survive me, I authorize and 
direct my executor to sell and dispose of my interest in the said improved 
real estate and I authorize and direct my executor to distribute the pro- 
ceeds of the said sale in accordance with the provisions of ITEM V of this 
Will. 

ITEM IV 

I give and bequeath the sum of TEN THOUSAND DOLLARS ($10, 000. 00) 
cash, absolutely, to each of my four (4) following named cousins: LEA 
SHIPPEN LUQUER, whose present address is 34 Griggs Road, Brookline, 
Massachusetts; EVELYN P. LUQUER, whose present address is 350 East 
57th Street, New York, New York; THATCHER P. LUQUER, whose 
present address is Cambridge, Massachusetts; and ELLEN LUQUER 
PURDY, wife of Thomas L. Purdy, whose present address is Salem 
Center, Westchester County, New York. : 

In the event any of my aforementioned four (4) Bs named as 
legatees in this ITEM IV of my Will are not living at my death, then it 
is my will and I hereby direct that the bequest payable to said deceased 
cousin shall be paid to his or her descendants in equal shares, per 
stirpes and not per capita. | 


ITEM V 


All the rest, residue and remainder of my estate, both real and 


personal, of whatever kind and wheresoever situate, which I may own 
or have the right to dispose of at the time of my death, I give, devise and 
bequeath unto my Trustee, hereafter named, IN TRUST, nevertheless, 
for the following uses and purposes: | 

To pay the net income therefrom in monthly or quarterly installments 
unto my sister, MARGARET LUQUER HAYES, of Washington, D.C., for 
the term of her natural life; and upon her death, or upon my death in the 
event she has predeceased me, this trust shall cease and determine and 
my Trustee shall thereupon dispose of the corpus of the trust, together 
with any accrued or undistributed income, as follows: | 

My Trustee shall divide the remainder of the corps of my trust 
estate into ten (10) equal parts or shares and convey, transfer and pay 
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over the same absolutely as follows: 

(1) Two (2) of said equal parts or shares unto the Protestant 
Episcopal Parish of St. Stephen and Incarnation of Wash- 
ington, D. C. 

One (1) part unto the Washington Home for Incurables, in the 
District of Columbia as a memorial to my parents, Nicholas 
Luquer and Helen King Luquer. 

One (1) part to the Children's Hospital, Washington, D. C. 
One (1) part unto the Protestant Episcopal Cathedral Founda- 
tion of the District of Columbia. 

One (1) part to the Episcopal Eye Ear and Throat Hospital, 

in the District of Columbia. 

One (1) part to each of my four (4) following named cousins: 
LEA SHIPPEN LUQUER, whose present address is 34 Griggs 
Road, Brookline, Massachusetts; EVELYN P. LUQUER, 
whose present address is 350 East 57th Street, New York, 
New York; THATCHER P. LUQUER, whose present address 
is Cambridge, Massachusetts; and HELEN LUQUER PURDY, 
wife of Thomas L. Purdy, whose present address is Salem 
Center, Westchester County, New York. 


In the event any of my aforementioned four (4) cousins named 
as legatees in this ITEM V of my Will are not living at my 
death, then it is my will and I hereby direct that the bequest 
payable to said deceased cousin shall be paid to his or her 
descendants in equal shares, per stirpes and not per capita. 


ITEM VI 
If at any time during the lifetime of my sister, MARGARET LUQUER 
HAYES, by reason of illness, accident or other misfortune or should an 


emergency arise, or if for any reason whatsoever in the uncontrolled and 
absolute discretion of the said Trustee, further funds should be necessary 
for the comfortable maintenance and support of my sister, then the Trustee 
is authorized and directed to pay to her or for her support out of the 
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principal of the Trust Estate such sum or sums as the said Trustee in 


its absolute and sole discretion, may deem proper; and the judgment of 
the Trustee in this respect shall be final and conclusive upon all parties 
interested in the Trust Estate. 


ITEM VI 

Neither the principal of the Trust Estate herein created, nor the 
income resulting therefrom, while in the hands of the Trustee shall be 
subject to any conveyance, transfer or assignment, or be pledged as 
security for any debt by the beneficiary, and the same shall not be sub- 
ject to any claim by any creditor of the beneficiary through legal process 
or otherwise. It is my intention to place the absolute title to the property 
held in Trust, and the income derived therefrom, in the Trustee, with 
power and authority to pay out the same only to the beneficiary personally. 
Any attempted sale, anticipation, assignment, or pledge of any of the 
funds or property held in Trust, or any part thereof, or the income de- 
rived therefrom by the beneficiary shall be null and void and shall not 
be recognized by the Trustee. : 


ITEM Vil 


I hereby confer upon the Trustee acting hereunder the following 


express and full discretionary powers in addition to and in furtherance of 
the general powers conferred upon the said Trustee by law, and same shall 
in no case be considered or construed as limiting or restricting the gen- 
eral powers of the Trustee. ! 
(a) To sell, assign, exchange, convey, or otherwise transfer 

any part or all of the property held under the terms hereof 

at such times and upon such terms and conditions as it may 

deem prudent and for the best interest of the Trust, and 

to receive and receipt for the proceeds of any such sale, 

assignment, conveyance, or other transfer. 

To improve, develop, or lease (for a long or short term) 

any real estate held under the terms hereof irrespective 

of whether or not such lease is to run longer than the 

duration of the Trust, and to mortgage, encumber, or 
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otherwise hypothecate any such real estate for the purpose 
it deems for the best interest of the Trust, and no mort- 
gagee or lessee shall be required to see to the proper 
application of the proceeds of any such mortgage or lease, 
and to join in the partition or division of any real 
estate or property in which I may have or be entitled to 
an individual interest. 
To invest and reinvest any and all funds coming into its 
possession for investment in such securities or property, 
real or personal, as it may in its absolute and uncontrolled 
discretion deem proper and suitable, including corporate 
stocks of all classes, without limitation by any statute or 
rule of law relating to the investment of trust funds, and 
to hold and retain as an investment for the Trust Estate, 
so long as it deems prudent, any and all of the property or 
securities which I may own at the time of my death, although 
they may not be of the character generally regarded by law 


or proper investments for trust funds. 


To determine whether money or property coming into its 
possession shall be treated as principal or income and to 
apportion expenses to principal or income accordingly as it 
may deem just and equitable, and to charge all premiums on 
investments, and to credit all discounts on investments, 
against or to the principal, as the case may be, and not 
against or to the income. 

To collect, receive, and receipt for any and all income that 
may be derived from the property held under the terms hereof 
or from the investment or reinvestment of the proceeds 
thereof, and to pay out of said income before any distribution, 
or out of the principal if in the sole discretion of my Trustee 
it be necessary, advisable, or equitable, all taxes and costs 
of administration, including a reasonable compensation to the 
Trustee for its services, and all costs and expenses which in 
the discretion of the Trustee may be necessary or advisable 
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to incur for the preservation, maintenance, and protection 


of the trust property. 

To pay any share, sum, or part of sum direct to any bene- 
ficiary who is a minor, or to his natural guardian, without 
requiring qualifications according to law, or to require the 
due appointment of a guardian, pursuing in each case the course 
which the Trustee may deem to be to the best interest of the 
minor. The Trustee shall be entitled to full credit and pro- 
tection for all amounts distributed in the exercise of the 
discretion hereby vested in it with like impunity as if such 
beneficiary or beneficiaries were of full legal age. 

To hold shares of corporate stock in its own name as Trustee 
or otherwise, or in the name of a nominee or nominees, to 
vote or to give proxies (general or special) to any person it 
may select to vote such stock at any stockholders’ meeting 

of such corporations; to pay out of income or principal of the 
Trust Estate all assessments on such stock, or to refuse 
payment thereof and abandon such stock; to sell or exercise 
any stock subscription rights, participate in foreclosures, 
reorganizations, consolidations, mergers, liquidations, 
pooling agreements and voting trust, or other acts of or 

in relation to any corporation whose securities are at any 
time held hereunder; and in general to have and exercise 

all rights and powers respecting any stock, bonds, or other 
securities at any time held hereunder which sae owner shall 
have or may exercise. : 

For the purpose of making any distribution of my estate or 

of the corpus of the Trust Estate, to value and appraise any 
and all of said estate, and to distribute the same in kind or in 
cash, or partly in kind and partly in cash, as it may deem 
advisable, and any such valuation or appraisal made by said 
Trustee shall be valid and binding upon all interested parties. 
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ITEM KX 


I hereby nominate, constitute and appoint the AMERICAN 
SECURITY & TRUST COMPANY, Washington, D. C., the Executor and 
Trustee of this my Last Will and Testament, and I direct that no bond or 
_ other undertaking shall be demanded or required of my Executor but that 
- it be permitted to serve without giving bond or other security, andI 
hereby give to my said Executor for the purposes of administering this 
estate all of the full discretionary powers and authority set forth under 
ITEM VII of this my Last Will and Testament. 

IN WITNESS WHEREOF, I have hereunto subscribed my name and 
affixed my seal to this my Last Will and Testament this 11th day of 
December, 1956. 

/s/ Lynch Luquer (SEAL) 

Signed, sealed, published and declared by the said LYNCH LUQUER 
as and for his Last Will and Testament in the presence of us, who athis 
- request and in his presence and in the presence of each other have here- 
unto subscribed our names as witnesses hereto this 11th day of December, 
1956. 

/s/ Samuel E. Neel 1001 - 15th St., N.W., Washington, D.C. 

/s/ Robert G. Haug 5011 Fifth St., N.W., Washington, D. C. 

/s/ Walter J. Snow Arlington Towers, T832, Va. 


PLAINTIFF EXHIBT NO. 4 (Cont'd) 


CODICIL #1 TO LAST WILL AND TESTAMENT 
of 
LYNCH LUQUER 
I, LYNCH LUQUER, a resident of the City of Washington, Dis- 
trict of Columbia, do make, publish and declare this writing as and for 
Codicil #1 to my last will and testament dated December 11, 1956. 
Item I 


In addition to the bequests enumerated in Item IV of my said will 
dated December 11, 1956, I give and bequeath the sum of two thousand 
dollars ($2,000.00) cash, absolutely, to my nurse, AMELIA LOUBE, if 
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she shall survive me, and if she shall continue to be employed by me as 
a nurse from the date of this Codicil #1 to the date of my death, and if 
my death shall occur on or after January 1, 1958. | 
In the event my said nurse, AMELIA LOUBE, shall not survive 
me, or in the event she shall not continue to be employed by me asa 
nurse from the date of this Codicil #1 to the date of my death, or in the 
event my death shall occur before January 1, 1958, then upon the happen- 
ing of any of these events this Codicil #1 and the peauest contained herein 
shall become null and void and of no effect. 
Item II 
In all other respects I hereby ratify and confirm the provisions of 
my said will dated December 11, 1956. 
/s/ Lynch Luquer (SEAL) 
Signed, sealed, published and declared by the said Lynch Luquer as 
and for Codicil #1 to his last will dated December 11, 1956, in the pres- 
ence of us, who at his request and in his presence and in the presence 
of each other have hereunto subscribed our names as witnesses this 24 
day of July 1957. 
/s/ Samuel E. Neel 1001 - 15th St., N.W., Washington, D. C. 


/s/ Frederic D. Chapman, 1150 Conn. Ave., Wash., D. C. 
* * * * * | * 
PLAINTIFF EXHIBIT NO. 5 
[ Attached to | ERE 


LAST WILL AND TESTAMENT OF 
MARGARET LUQUER HAYES 


DATED AUGUST 19, 1953 
I, MARGARET LUQUER HAYES, of the City of Washington, District 
of Columbia, do make, publish and declare the following to be my last 
Will and Testament, hereby revoking any and all Wills and Codicils hereto- 
fore by me at any time made. | 
ITEMI: I direct my Executor, hereinafter named, to pay all of my 


just debts and the expenses of my last illness and my funeral, in such 


amount as it may deem proper and without regard to the limits of any law 
of the District of Columbia or Rule of Court as soon after my death as may 
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be practicable, including the cost of lettering the monument over the grave 
in which I wish to be buried in Mount Auburn Cemetery, Cambridge, 
Massachusetts. 
ITEM I: LI hereby direct that all gifts, devises, and bequests pro- 
vided for hereafter in this, my last Will, shall be paid and turned over 
to the beneficiaries free and clear of any and all estate, inheritance, suc- 
cession, or transfer taxes, whether state or federal, except those which 
may be imposed by a foreign country, and I hereby authorize and direct 
my Executor to pay any and all such taxes out of my residuary estate. 
ITEM Il: I give and bequeath all of my books, wearing apparel, 
portraits, furniture, silver, plate, jewelry, household, and personal 
effects of every description, wheresoever situate, which I may own at 
the time of my death, to my brother, Lynch Luquer, whose present address 
is The Kennedy Warren Apartments, Washington, D. C., absolutely, if 
he shall survive me. If my said brother shall not survive me, this be- 
quest shall lapse and become null and void and shall become a part of my 
residuary estate. 
I have written a letter to my said Executor, in which I have made 
-yarious suggestions in regard to the disposition of some of my personal 
_ effects which I would be glad to have my Executor observe in the event 
the bequest to it of these items should become effective, but this letter 
is merely by way of a suggestion to my said Executor and is not intended 
to be binding upon it or to be considered as limiting in any manner this 
bequest to my said Executor or as forming any part of this, my last Will. 
ITEM IV: I give, devise and bequeath to my said brother, Lynch 
Luquer, if he shall survive me, the sum of Twenty-five thousand ($25, 000) 


dollars, absolutely, and my interest in the real estate known as Lot #44, 


Square 2516, improved by the premises 1712 Twenty-second Street, 

_ Northwest should my interest in said real estate not have been disposed 

of by me prior to my death, as a token of my continuing love and affection 
for him. I have not made further provision for my said brother, knowing 
that he is amply provided for and does not require any additional assistance. 
If my said brother shali not survive me, this devise and bequest shall 

lapse and become null and void and shall become a part of my residuary 
estate. 
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In the event my said brother shall not survive me, and this devise 
and bequest shall lapse and become null and void, I authorize and direct 
my said Executor to sell and dispose of my interest in the said improved 
real estate, and I authorize and direct my said Executor to distribute the 
proceeds of the said sale in accordance with the provisions of ITEM VII 
of this, my last Will. 

ITEM V: I give and bequeath to my cousin, Helen Stockton Parker, 
widow of William Ainsworth Parker, whose present address is Gil¥man 
Terrace, Baltimore, Maryland, the sum of ten thousand Ae 000. 00) 
dollars, absolutely. | 

ITEM VI: I give and bequeath to my godson Major George H. W. 
Baird, whose present address is Moat House, Monewden, Woodbridge, 
Suffolk, England, the sum of ten thousand ($10, 000. 00) dollars, absolutely. 

ITEM VII: All the rest, residue and remainder of my estate, of 
whatsoever character and wheresoever situate, which I may now own or 
hereafter acquire, or of which I may have the right of testamentary dis- 
position, including any and all of my estate now held as Trustee by the 
American Security and Trust Company, a corporation organized and 
doing business under the laws of the District of Columbia, by virtue of 
a certain agreement executed by me with the said American Security and 
Trust Company on the 21st day of April, 1938, I give, Geviae and be- 
queath, absolutely, in equal shares to my four cousins, Lea Shippen 
Luquer, whose present address is 34 Griggs Road,. Brookline, Massa- 
chusetts; Evelyn P. Luquer, whose present address is Ridgefield, 
Connecticut; Thatcher P. Luquer, whose present address is Cambridge, 
Massachusetts; and Ellen Luquer Purdy (wife of Thomas L. Purdy), 
whose present address is Salem Center, New York. | 

ITEM VII: In the event that any of the beneficiaries mentioned in 
ITEMS V, VI, and VII of this, my last Will, shall not be living at the 
time of my death, then and in such event it is my will and I hereby direct 
that the bequest which any such deceased beneficiary would have taken 
had he or she been living, shall be paid and distributed equally to the de- 


scendents who may be living at that time of such deceased beneficiary, 


per stirpes and not per capita. 
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In the event that any of the descendants of any of the said bene- . 
ficiaries who may become entitled to a share in a bequest under this 
Item of my Will shall not be of age at the time their share becomes dis- 
tributable to them, my Executor is authorized to pay such share directly 
to the surviving parent of such minor without seeing otherwise to the appli- 
cation of the payment of such share. The receipt of any such surviving 
parent shall be a final discharge and acquittance of my Executor in re- 
spect thereof. 

In the event that any beneficiaries mentioned in ITEMS V, VI, and 
VI of this, my last Will, shall predecease me without leaving any de- 
scendants, him or her surviving, then and in such event, it is my will and 
I hereby direct that the bequest which any such deceased beneficiary would 
have taken had he or she been living shall be paid and distributed equally 
to the survivors of the said beneficiaries or their descendants. 

ITEM IX: Ihereby nominate, consitute, and appoint the said Ameri- 
can Security and Trust Company of Washington, D. C., to be the Executor 
of this, my last Will, and I do hereby direct that my said Executor shall 
not be required to give any bond or other undertaking as Executor in any 
jurisdiction whatsoever. 

I hereby authorize and empower my Executor to sell, convey, trans- 
fer and deliver both real and personal property, and to make, execute 
and deliver good and sufficient deed, deeds or bills of sale of any part 
thereof, conveying the same absolutely and in fee simple, according to 
the nature of the estate, for the purposes of making the distribution herein 
directed or otherwise any and all purchasers from said Executor being 
expressly relieved from seeing to the application of the purchase money. 

In any case in which my Executor is required, pursuant to the pro- 
visions of this Will, to divide my estate or any portion thereof, into parts 
or shares, or to distribute the same, it is authorized and empowered, in 
its sole discretion, to make such division or distribution in kind or in 


money, or partly in kind and partly in money, and for that purpose to 


allot specific securities or other property, real or personal, or undi- 
vided interest therein, to any such part or share, and for the purposes of 
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such allotment the determination of my Executor concerning the propriety 


thereof and the value of the property and securities so allotted for the 
purpose of such division or distribution shall be binding and conclusive 
on all persons and corporations interested therein. | 

I also give to my said Executor full power and authority and dis- 
cretion to continue any of my investments which may form a part of my 
estate at the time of my death, and also to invest and re-invest in any 
stocks, bonds, or other securities or property although the same shall 
not be of the character permissible for trust investments under the laws 
of the District of Columbia or any state or jurisdiction. 

ITEM X: I direct that the laws of the District of Columbia shall 
govern the validity and construction of this, my last wii and the adminis- 
tration of my estate. | 

IN WITNESS WHEREOF, I have hereunto set my hand and seal to 
this, my last Will and Testament, consisting of five sical this 19th 
day of August, 1953. 

/s/ Margaret Luquer Hayes (SEAL) 

SIGNED, SEALED, PUBLISHED AND DECLARED by the above- 
named Testatrix, MARGARET LUQUER HAYES, as and for her last Will 
and Testament, in our presence, and we, at her request, in her presence 
and in the presence of each other, have hereunto subscribed our names 
as attesting witnesses, on the day and year last hereinabove written. 

/s/ Samuel E. Neel, 1001-15th St., N.W. 

/s/ Gary V. Jones, 4000 Kansas Ave., N.W., Wash. D. C. 


/s/ Henry F. Kimball, 5908 Namakagan Rd., Glen Mar Park, Md. 
* * * * * * 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


[Filed April 12, 1958] 

AMERICAN SECURITY AND TRUST COMPANY 
a corporation, and Successor Trustee 

u/w of HELEN KING LUQUER, deceased 


15th and Pennsylvania Avenue, N.W. 
Washington, D. C. 


Plaintiff 
vs. 
1) THATCHER T. P. LUQUER 
Bedford Hills, New York 


et al. 


) 
) 
) CIVIL ACTION NO. 855-58 
) 


AMENDED COMPLAINT ADDING 
DEFENDANTS 

1. In the complaint filed in this cause on April 3, 1958, -plaintiff, 
by error, omitted the names of five (5) organizations which are among 
the residuary legatees named in the Will of Lynch Luquer. Plaintiff 
desires to name said organizations as defendants to this cause of action, 
in addition to the individual residuary legatees heretofore named as de- 
fendants numbered 2), 3), 4) and 5); the said organizations to become 
defendants. 

23) The Protestant Episcopal Parish of St. Stephen and 

Incarnation of Washington, D. C. 
24) The Washington Home for Incurables, Washington, D. Cc 
25) The Children's Hospital, Washington, D. C. 


26) The Protestant Episcopal Cathedral Foundation of the 
District of Columbia, Washington, D. C. 


27) The Episcopal Eye, Ear and Throat Hospital, Washington, 
D. C. 

2. Plaintiff also desires to correct certain data set forth in the 
chart designated as plaintiff's Exhibit #6 to the complaint, which chart 
evidences the degree of relationship between the defendants to this com- 
plaint and between them and their deceased relatives and ancestors. 
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WHEREFORE, the premises considered, Plaintiff prays: 

1) That the aforesaid organizations named as residuary legatees 
in the Will of Lynch Luquer be added as defendants numbered 23 through 
27 respectively to this cause of action and that process issue against 
these defendants in the same manner as against the crac named in 
the complaint filed herein on April 3, 1958. | 

2) That the chart designated as Plaintiff's Substitute Exhibit #6 
attached hereto and made a part hereof, be substituted for and con- 
sidered as Plaintiff's Exhibit #6 in lieu of the chart designated as 
Plaintiff's Exhibit #6 to the complaint filed herein on April 3, 1958. 

AMERICAN SECURITY AND TRUST COMPANY 
BY /s/ EarlG. Jonscher, Vice President 
/s/ Samuel E. Neel | 


Attorney 
1001 - 15th St., N.W. 
Washington 5, D. C. 


CITY OF WASHINGTON ) 


DISTRICT OF COLUMBIA) °°: 


I, EARL G. JONSCHER, being first duly sworn, on oath depose 
and say that Iam Vice President of the American Security and Trust 


Company; that I have read the foregoing and know the contents thereof; 
that the facts therein stated of my personal knowledge are true, and those 
stated upon information and belief, I believe to be true. 

/s/ EarlG. Jonscher _ 
(JURAT dated April 8, 1958) 


* 


PLAINTIFFS' EXHIBIT 6 
[Attached to Amended Complaint] 


es Margaret 
Elisha W. King * Vandervoort 


(ee) 


Nicholas Luquer m. Sarah Lea Shelton m. Helen Kin 


bom April 3, 1793 
died Jan. 9, 1843 


Edwards m. 


Nicholas m, Helen King Henry W. |, 
Lea Luquer Luquer “Shelton Shelton : Hoyt 
(dec. ) born 1838 born June 23, 1842 died 1924 
died April 5, 1932 died Sept. 20, 1930 
will dated June 8, 1894 
codicil dated June, 1902 
codicil dated Feb. 14, 1929 


Lea McElwaine Thatcher T. P. Miss Eloise P. Margaret Luquer Helen Frederika Frances Edwards Charles P. 


Luquer | Luquer Luquer Hayes Lynch Luquer _ King Shelton Shelton == _ Hoyt 
‘| (dec.) died April 16, 1958 (dec.) born Jan. 29, 1871 born Feb. 7, 1878 died Jan. 24, 1926 bom 1864 died March 24, 194 
(suggestion of death filed) died Dec. 23, 1957 died Sept. 22, 1957 will dated June 14, 1924 died Jan. 25, 1940 executors substituted 
#1 will dated Aug. 19, 1953 will dated Dec. 11, 1956 will dated Sept. 30,1930 as defendant) | 

codicil dated July 27, 1957 #8 


(defendants #23, 24, 25, 26 & 27 are (defendant #19 is a charitable organization 
Lea S. Thatcher Ellen L. Evelyn P. charitable organizations and are residuary and is an unsatisfied legatee under the 
legatees under the will of Lynch Luquer, wills of Helen & Frances Shelton) 
Luquer Luquer Purdy Luquer ‘ 
(living) #2 (living) #4 (living) #5 (living) 3 along with defendants #2, 3, 4 & 5) ; 


(defendants #2, 3, 4& 5 are among the residuary 
legatees under the will of Lynch Luquer) 


Peter V. King m. Elisa A. Lentilhon 
(dec. ) (dec. ) 


Pauline L. King m. Charles Stockton 
(dec. ) (dec. ) 


Herbert King Marion S. 
Stockton Helen King Stockton m. Wm. A.. Parker Heyniger 
(dec.) (living) (living) 
#7 #12 


Ann Stockton Pauline S. Wm. A. . Helen K. 
Goodwin Hoff Parker, Jr. Hartman 
(living) (living) (living) (living) 
#6 #9 #10 #11 


(defendant #6 is the sole residuary (defendants #9, 10 & 11 are among 
legatee and devisee under the will the residuary legatees under the will 
of Frances Edwards Shelton) of Helen Frederika Shelton) 


Anne King m. Charles Savage 
ec (dec. ) 


Chas. C. William: 


Savage, Jr. Savage | 
(living) (living) 
#13 #14 


Henry 


Savage 
(living) 
#15 


Ernest 
Savage 
(living) 
#16 


Grace 


Savage 
(living) 
#17 


Pauline S. 


Furness 


(living) 
#18 


[ Filed May 20, 1958] =e 


ANSWER OF DEFENDANT NO. 26 
PROTESTANT EPISCOPAL CATHEDRAL 
FOUNDATION OF THE DISTRICT OF COLUMBIA 


Defendant No. 26, Protestant Episcopal Cathedral Foundation of 
the District of Columbia, a corporation incorporated by Act of Congress 
approved January 6, 1893 (27 U.S. Stat. 414), as amended, answering the 
complaint as amended, says: | 

1 to 6. This defendant, upon information and belief, admits that the 
allegations of paragraphs Nos. 1 to 6, inclusive, are substantially true, 
but reserves the right to amend this answer if the evidence produced in 
this case shows that some of the facts stated in said paragraphs are in- 
correct or inaccurate. : 

7. Answering paragraph No. 7 of the complaint, this defendant ad- 
mits that the plaintiff believes that it is unable to determine, without the 
instructions of this Court, how the residuary trust estate created by the 
Will of Helen King Luquer, deceased, should be distributed and admits 


that said paragraph No. 7 states some of the possible alternative methods 
of construing the Will of said decedent. | 
8. Further answering the complaint, as amended, this defendant 


says that the construction of the Will stated in the second subparagraph of 
paragraph 7 of the complaint is correct: that is, there is an intestacy as 
to the trust estate created by the Will of Helen King Luquer, and this de- 
fendant further says that, as the trust terminated upon the death of the 
last life tenant, Margaret Luquer Hayes, on December 23, 1957, the 
assets of said trust are now distributable to the next of kin of Helen King 
Luquer, who are to be determined as of the date of the death of Helen King 
Luquer on September 20, 1930. Her next of kin on that date were her two 
children, Lynch Luquer, who died on September 22, 1957 ,» and Margaret 
Luquer Hayes, who died on December 23, 1957. : 

9. The assets of said trust are, therefore, distributable one-half 
thereof to the American Security & Trust Company, Executor under the 
Will of Lynch Luquer, and one-half thereof to the American Security & 
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Trust Company, Executor under the Will of Margaret Luquer Hayes. 

10. Under Item II of the Will of Lynch Luquer, this defendant claims 
that it is entitled to one-tenth of the net amount payable, as above stated, 
to the Executor of the estate of Lynch Luquer, after payment of such costs 
as the Court may deem proper. 

WHEREFORE, this defendant prays: 

1. That this Court enter a judgment construing the Will of Helen King 
Luquer in the manner set forth in above paragraphs 8 and 9 of this answer 
and enter a judgment in favor of this defendant for one-tenth of the net 
amount payable to the Executor under the Will of Lynch Luquer, as 
claimed in paragraph 10 of this answer. 

2. And for such other and further relief as the Court may deem 
proper. 


/s/ Bowdoin Craighill 
Attorney for defendant No. 26 


* bs * 5 * 
[ Filed May 27, 1958] 
ANSWER OF DEFENDANT NO. 27 
EPISCOPAL EYE, EAR AND THROAT HOSPITAL 

Defendant No. 27, Episcopal Eye, Ear and Throat Hospital, a 
non-profit corporation incorporated under the laws of the District of 
Columbia, answer the complaint as amended, says: 

1 to 6. This defendant, upon information and belief, admits that the 
allegations of paragraphs Nos. 1 to 6, inclusive, are substantially true, 
but reserves the right to amend this answer if the evidence produced in 
this case shows that some of the facts stated in said paragraphs are in- 
correct or inaccurate. 

7. Answering paragraph No. 7 of the complaint, this defendant ad- 
mits that the plaintiff believes that it is unable to determine, without the 
instructions of this Court, how the residuary trust estate created by the 
Will of Helen King Luquer, deceased, should be distributed and admits 


that said paragraph No. 7 states some of the possible alternative 
methods of construing the Will of said decedent. 
8. Further answering the complaint, as amended, this defendant 
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Says that the construction of the Will stated in the second subparagraph 


of paragraph 7 of the complaint is correct: that is, there is an intestacy 
as to the trust estate created by the Will of Helen King Luquer, and this 
defendant further says that, as the trust terminated upon the death of the 
last life tenant, Margaret Luquer Hayes, on December 23, 1957, the as- 
sets of said trust are now distributable to the next of kin of Helen King 
Luquer, who are to be determined as of the date of the death of Helen King 
Luquer on September 20, 1930. Her next of kin on that date were her two 
children, Lynch Luquer, who died on September 22, 1957, and Margaret 
Luquer Hayes, who died on December 23, 1957, and her husband, Nicholas 
Luquer, who died on April 5, 1932, leaving the residue of his estate divided 
equally between the said two children, Lynch Luquer and Margaret Luquer 
Hayes. 

9. The assets of said trust are, therefore, distributable one-half 
thereof to the American Security & Trust Company, Executor under the Will 
of Lynch Luquer, and one-half thereof to the American Security & Trust 
Company, Executor under the Will of Margaret Luquer Hayes. 

10. Under item V of the Will of Lynch Luquer, this defendant claims 
that it is entitled to one-tenth of the net amount payable, as above stated, to 
the Executor of the estate of Lynch Luquer, after payment of such costs as 
the Court may deem proper. 

WHEREFORE, this defendant prays: 

1. That this Court enter a judgment rane the Will of Helen King 
Luquer in the manner set forth in above paragraphs 8 and 9 of this answer 
and enter a judgment in favor of this defendant for one-tenth of the net a- 
mount payable to the Executor under the Will of Lynch Luquer, as claimed 
in paragraph 10 of this answer. 7 

3. And for such other andfurther reliefas the Court may deem proper. 

/s/ Murray Preston, Attorney for defendant No. 27 


[ Filed June 4, 1958] 
ANSWER OF THE PROTESTANT EPISCOPAL PARISH OF 
ST. STEPHEN AND INCARNATION OF WASHINGTON, D.C., 
DEFENDANT NO. 23 
The answer of The Protestant Episcopal Parish of St. Stephen and 


Incarnation of Washington, D. C., Defendant No. 23, states, as follows: 
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1to6. This defendant, upon information, believes the allegations of 


paragraphs Nos. 1 to 6, inclusive, of the complaint, as amended, are 


true, but reserves the right to amend this answer if the evidence produced 


in this case shows that some of the facts stated in said paragraphs are 
incorrect or inaccurate. 

7. Answering paragraph 7 of the complaint, this defendant states 
that of the alternate methods of construing the will of said decedent, as 
set out in paragraph 7 of the complaint, that stated in the second sub- 
paragraph of said paragraph 7 is correct in that there is an intestacy as 
to the trust estate created by the will of Helen King Luquer, and upon the 
death of the last life tenant, Margaret Luquer Hayes, on December 23, 
1957, the trust terminated and the assets of said trust are distributable 
to the next of kin of Helen King Luquer, to be determined as of the date 
of the death of Helen King Luquer on September 20, 1930. Upon informa- 
tion and belief, this defendant states that the next of kin of said Helen King 
Luquer, as of September 20, 1930, were her two children, Lynch Luquer, 
who died on September 22, 1957, and Margaret Luquer Hayes, who died 
December 23, 1957. Said decedent also was survived by her husband, 
Nicholas Luquer, who died April 5, 1932, leaving the residue of his 
estate divided equally between the said two children, Lynch Luquer and 
Margaret Luquer Hayes. 

8. Further answering the complaint, as amended, this defendant 
states that the assets of said trust are, therefore, distributable one- 
half thereof to the American Security and Trust Company, executor 
under the will of Margaret Luquer Hayes, and one-half thereof to the 
American Security and Trust Company, executor under the will of Lynch 
Luquer. Under ITEM V of the will of Lynch Luquer this defendant is 
entitled to two-tenths of the net amount payable as aforesaid to the execu- 
tor of the estate of Lynch Luquer, after payment of costs. 

WHEREFORE, this defendant prays: 

1. That the Court adjudge that the trust estate created under the 
will of Helen King Luquer passes as intestate property and is to be dis- 
tributed equally, one-half to the executor under the will of Margaret 
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Luquer Hayes and one-half to the executor under the will of Lynch Luquer. 
2. That the Court enter a judgment herein in favor of this defendant 
for two-tenths of the net amount distributable to the executor under the 
will of Lynch Luquer. : 
3. That the Court grant such other and further relief as may seem 
just and proper. | , 


James A. Crooks 

Attorney for Defendant No. 23 
925 - 15th St., N.W. 
Washington 5,, D. C. 


(CERTIFICATE OF SERVICE) 


[ Filed June 11, 1958] 


ANSWER OF DEFENDANT NO. 24 
THE WASHINGTON HOME FOR INCURABLES 


Comes now Defendant No. 24, THE WASHINGTON HOME FOR 
INCURABLES, a corporation organized under the laws in force in the 
District of Columbia, by its attorney, and for answer to the Complaint and 
the amended Complaint, respectfully states to the Court as follows: 

1. This Defendant, upon information and belief, admits the alle- 
gations of paragraphs 1 to 6, inclusive, of the Complaint, and of para- 
graphs 1 and 2 of the amendment to the Complaint, subject to correction 
if error should appear. | 

2. Answering paragraph No. 7 of the Complaint, ‘this Defendant 
admits that it is appropriate to seek the instructions of this Court with 
respect to the effect of the provisions of Item NINTH of the will of Helen 
King Luquer. Defendant further admits that said paragraph No. 7 sets 
out some of the possible alternative methods of construing said Item of the 
will of said decedent, and Defendant further states that the correct al- 
ternative is the one first stated by said paragraph of the Complaint, 
namely, that the principal of the residuary trust estate created by said 
will should be distributed to the heirs at law and next of kin of Helen 
King Luquer. i 
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3. Further answering the Complaint, this Defendant states that 
the will of Helen King Luquer, created a trust of her residuary estate 
which was valid during the lives of two life tenants thereof, but that 
upon the death of the last life tenant, Margaret Lynch Hayes, on December 
23, 1957, said trust terminated and the principal thereof vested as 
intestate property, as of the date of death of the said Helen King Luquer, 


by reason of the fact that none of the possible remaindermen named in 


Item NINTH of said will were in being upon the termination of the trust, 
and all remainders thereby sought to be created were contingent upon 
survivorship at that time, or were subject to be divested in the case of 
any remainderman not then so surviving. Defendant further points out to 
the Court that it would not be consistent with the testamentary plan of 
testatrix to assume that any interest could vest in either of her nieces, 
Frances Edwards Shelton and Helen Frederika Shelton, if they should 

die without issue before the death of the last survivor of the decedent's 
son and daughter, Lynch Luquer and Helen King Luquer, since, if testa- 
trix had intended merely to add to the estate of any deceased person, it 
would have been far more logical for her to have vested the remainder 

in the estates of her son and daughter; yet, it is quite clear from the will 
that no remainder interest in the trust fund could pass to the estate of a 
deceased son or daughter. By reason of the foregoing, Defendant states 
that the net principal of said trust, and income thereon from and after 
December 23, 1957, are now distributable to the next of kin of the said 
Helen King Luquer determinable as of the date of her death on September 
20, 1930, her next of kin on that date having been her two children, Lynch 
Luquer, who died on September 22, 1957 and Margaret Luquer Hayes, who 
died on December 23, 1957, and her husband, Nicholas Luquer, who died 
on April 5, 1932, leaving the residue of his estate divided equally between 
said two children just named. 

7 4. Defendant therefore further states that one-half (1/2) of the net 
amount remaining of said residuary trust fund after payment of costs and 
fees allowed in this action are payable to the executor under the will of 
Lynch Luquer and, thatof said amount, this Defendant is entitled to a 
one-tenth (1/10) part thereof, as one of the beneficiaries of the residue 
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of the estate of the said Lynch Luquer pursuant to the provisions of 
ITEM V of his will. | 

WHEREFORE, this Defendant prays: 

1. That this Court enter a judgment construing the will of Helen 
King Luquer as resulting in an intestacy with respect to the trust fund 
constituting the residue of her estate as more fully set forth in the fore- 
going answer, and that the Court further enter a judgment in favor of 
this Defendant for a one-tenth (1/10) part of the one-half (1/2) of the net 
amount of said trust fund payable to the executor under the will of Lynch 
Luquer by reason of such intestacy. 

2. And for such other and further relief as to the Court may seem 
proper. 


8S. C. Peelle, Jr. 
Attorney for Defendant No. 24 


804 Folger Building 
725 - 15th Street, N. W. 
Washington, D. C. 


(CERTIFICATE OF SERVICE) 


[ Filed Aug. 1, 1958] 


ANSWER OF DEFENDANTS NO. 7, HELEN KING 
STOCKTON PARKER; NO. 12, MARION SAVAGE 
HEYNIGER; NO. 13, CHARLES C. SAVAGE, JR.: 
NO. 14, WILLIAM SAVAGE: NO. 15, BENE L. 
SAVAGE: NO. 16, ERNEST SAVAGE: NO. 1 
GRACE SAVAGE, AND NO. 18, PAULINE SAVAGE 
FURNESS. 


Come now Defendants No. 7, Helen King ha Parker; No. 12, 
Marion Savage Heyniger; No. 13, Charles C. Savage, Jr.; No. 14, 
William Savage; No. 15, Henry L. Savage; No. 16, Ernest Savage; 

No. 17, Grace Savage, and No. 18, Pauline Savage Furness, by their 


attorney, and in answer to the Complaint and the Amended Complaint, 
respectfully state to the Court as follows: 7 

1. These Defendants, upon information and belief, admit the alle- 
gations of Paragraphs 1 through 3, inclusive, of the Complaint, subject 
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to correction if error should appear. 

2. These Defendants, upon information and belief, admit the alle- 
gations of the first three sentences of Paragraph 4 of the Complaint, 
subject to correction if error should appear. As to the remainder of 
Paragraph 4 of the Complaint, these Defendants respectfully refer the 
Court to the text of the Will of Helen King Luquer and the Codicils thereto, 
attached to the Complaint as Plaintiff's Exhibit No. 1. 

3. These Defendants, upon information and belief, admit the alle- 
gations of Paragraphs 5 and 6 of the Complaint and of Paragraphs 1 and 
2 of the Amended Complaint, subject to correction if error should 
appear. 

4. Answering Paragraph 7 of the Complaint, these Defendants 
admit that it is appropriate to seek instruction of this Court with respect 
to the effect of the provisions of Item NINTH of the Will of Helen King 
Luquer. These Defendants further admit that said Paragraph 7 of the 
Complaint sets out some of the possible alternative methods of construing 
said Item NINTH of the Will of said testatrix. These Defendants further 
state that the correct construction is that the principal of the residuary 
trust estate created by said Will should, under the circumstances which 
have occurred, be distributed to the heirs or next of kin of Frances 
Edwards Shelton. They further state that the heirs and next of kin of 
said Frances Edwards Shelton are to be determined as of the date of the 
death of Margaret Luquer Hayes, the last surviving life tenant, on De- 
cember 23, 1957. 

5. Further answering the Complaint, these Defendants state that 
the Will of Helen King Luquer created a trust of her residuary estate to 
apply the net income for the benefit of two life tenants, but, upon the 
death of both life tenants without issue, then to pay over the trust fund in 
accordance with Item NINTH of said Will. The testamentary plan of 
testatrix, as indicated by Item NINTH and other Items of her Will, was 
that, in case of failure of her direct line upon the deaths of her two chil- 
dren, her estate was to go to her blood relatives. Accordingly, the first 
gift in Item NINTH, under such circumstances, was to her two nieces. 
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She then provided for two possible alternatives: (1) the death of a niece 


(before the life tenants) leaving issue surviving the life tenants; and (2) 
the death of a niece (before the life tenants) leaving no issue surviving the 
life tenants. Under the first alternative, the nieces share was to go to 
the niece's issue surviving the life tenants. Under the second alternative, 
the niece's share was to go to the survivor of the two nieces, “her heirs 
and next of kin". Finally, the determination of the taker or takers under 
the two alternatives must necessarily be deferred to the end of both life 
tenancies. Since the second alternative now applies, the heirs and next 
of kin of the survivor of the two nieces, Frances Edwards Shelton, take 
both her share and the share of her sister, Helen. Such heirs and next 
of kin of Frances Edwards Shelton, determined as of the date of the death 
of the last life tenant, Margaret Luquer Hayes, on December 23, 1957, 
were these Defendants. These Defendants further state that the death 
of Helen Frederika Shelton on January 24, 1926, before the death of the 
testatrix, did not result in a lapse into intestacy of the share in the re- 
siduary trust estate provided for said Helen Frederika Shelton under 
Item NINTH, since that Item provides for the gift over of such share, 
under such circumstances, to Frances Edwards Shelton, “her heirs and 
next of kin". These Defendants further state that the Codicil executed 
by the testatrix on February 14, 1929, did not revoke the provisions of 
Item NINTH in favor of the "heirs and next of kin" of Frances Edwards 
Shelton. | 
6. These Defendants therefore state that the net balance re- 
maining in said residuary trust fund, after payment of costs and fees 
allowed in this action, are payable to these Defendants, in equal shares, 
as the heirs and next of kin of Frances Edwards Shelton. 

WHEREFORE, these Defendants pray: | 


1. That this Court enter a judgment construing the Will of Helen 
King Luquer as providing for the payment of the net balance remaining 
in the residuary trust fund created by said Will to the heirs and next of 
kin of Frances Edwards Shelton, determined as of the date of death of the 
last life tenant, Margaret Luquer Hayes, on December 23, 1957, as more 
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fully set forth in the foregoing Answer, and that the Court further enter 
a judgment in favor of these Defendants, in equal shares, for the net 
balance remaining in said residuary trust fund. 
2. And for such other and further relief as to the Court may 
seem proper. 
/s/ Alexander B. Hawes 

Attorney for Defendants 

Nos. 7, 12, 13, 14, 15, 

16, 17, and 18. 


(CERTIFICATE OF SERVICE) 
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[ Filed August 27, 1958] 


ANSWER OF DEFENDANT NO. 6 ANNE STOCKTON GOODWIN 
TO THE COMPLAINT AND AMENDED COMPLAINT 


1-6) Upon information and belief this Defendant admits the alle- 
gations of Paragraphs 1-6 of the Complaint, but reserves the right to 


amend this admission if the evidence shows that the facts are contrary 


to the allegations in these Paragraphs. 

7) This Defendant admits that the Plaintiff is in doubt as to the 
construction of the Will and Codicils of HELEN KING LUQUER and that 
it is proper for this Court to issue instructions as to the construction 
of the Will and Codicils. 

8) This Defendant asserts that the correct Conmizuceon of the 
Will and Codicils is as follows: - | 

That the Codicil of February 14, 1929 revoking "the 
legacy left to FRANCES EDWARDS SHELTON" is applicable only to 
Item FIRST of the Will and is not applicable to the Bro ietons of Items 
FOURTH and NINTH of the Will. 

That by the provisions of Item NINTH i the Will of 
HELEN KING LUQUER, FRANCES EDWARDS SHELTON, niece of 
testatrix, as the survivor of her sister, HELEN FREDERIKA SHELTON, 
took the share of her deceased sister in the Estate of the testatrix. 

That FRANCES EDWARDS SHELTON, surviving niece, 
having survived the testatrix, had immediate right to possession of the 
trust estate in the event of the death of LYNCH LUQUER and MARGARET 
LUQUER HAYES without issue. Consequently, this remainder interest 
was vested subject only to being divested in favor of issue of said 
FRANCES EDWARDS SHELTON, of which there were none or to being 
divested by the death of LYNCH LUQUER or MARGARET LUQUER 
HAYES leaving issue, of which there were none. Therefore, upon the 
death of said FRANCES EDWARDS SHELTON without issue, her vested 
interest passed to the beneficiaries under her Will. : 

9) Under Item SIXTH of the Will of FRANCES EDWARDS SHEL- 
TON (Exhibit No. 3 attached to the Complaint), this Defendant was 
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designated the residuary legatee and devisee of the Estate. Thus, this 
Defendant is entitled to the entire trust estate less the abated portion of 
the specific legacy to The Cathedral Church of St. John the Divine in 
the City and Diocese of New York. 

WHEREFORE, this Defendant prays the Court: 

1. To enter instructions construing the Will and Codicils of 
HELEN KING LUQUER as creating a vested remainder in FRANCES 
EDWARDS SHELTON of the entire trust estate, which vested remainder 
was not divested, and consequently said remainder passed to ANNE 
STOCKTON GOODWIN under the terms of the Will of FRANCES EDWARDS 
SHELTON, and to enter judgment in favor of ANNE STOCKTON GOOD- 
WIN for the entire amount of the trust estate less the abated portion of 
the specific legacy to The Cathedral Church of St. John the Divine in 
the City and Diocese of New York. 

2. For such other and further relief that the Court may deem 


~ dhe 


. Re 4. . 
ree 


just and proper. 
HOGAN & HARTSON 
By /s/ Frederick M. Bradley 
/s/ J. Bruce Kellison 
/s/ John J. Ross 


Attorneys for Defendant No. 6 
* * * 


[ Certificate of Service] 


[ Filed December 11, 1958] 


MOTION OF PLAINTIFF FOR SUMMARY 
JUDGMENT CONSTRUING WILL 


Plaintiff, American Security and Trust Company of Washington, 
District of Columbia, successor trustee under the Will of Helen King 
Luquer, deceased, moves the Court as follows: To enter an Order 
1. Construing the last Will and Testament of Helen King 
Luquer, deceased, and instructing the successor trustee regarding the 
payment, transfer, delivery and distribution of the principal of the 


57 


trust estate, and accumulated income thereon, and the rights and in- 


terests of the defendants herein to the principal, and ‘ial in- 
come thereon, of said trust estate, and | 

2. Authorizing the successor trustee to pay out of the 
principal or income of said trust estate its reasonable costs, expenses, 
counsel fees incurred in connection with this proceeding, and its com- 
missions. : 

For grounds in support of this motion, Plaintiff Says upon the 
pleadings and exhibits filed herein there exists no genuine issue asto 
any material fact relating to the determination of the legal questions 
involved in construing decedent's will and establishing the rights and 
interests of the parties hereto in the principal and accumulated income 
of the trust fund. : 


Samuel E. Neel | 


Attorney for Plaintiff 
* * * 


[ Certificate of Service] 


[ Filed February 2, 1959] 


JOINT ANSWER OF DEFENDANTS NOS. 2, 3, 4, 5, 26 AND 
27, LEA SHIPPEN LUQUER, EV ELYN P. ‘LUQUER, 
THATCHER P. LUQUER, ELLEN LUQUER PURDY, 
PROTESTANT EPISCOPAL CATHEDRAL FOUNDATION 
OF THE DISTRICT OF COLUMBIA, AND EPISCOPAL 
EYE, EAR AND THROAT HOSPITAL 

TO 
PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT 
CONSTRUING WILL 


1. The above-named defendants admit that, on the pleadings 
and exhibits filed herein, there is no genuine issue as to any material 
fact relating to the determination of the legal questions involved in 
construing said decedent's will and codicils and establishing the rights 
and interests of the parties hereto in the principal and accumulated 
income of the trust fund described in the complaint. | 

2. These defendants claim that there is an intestacy as to the 
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trust estate created by the will and codicils of Helen King Luquer, de- 
ceased; that, upon the death of the last life tenant, Margaret Luquer 
Hayes, on December 23, 1957, the trust terminated, and the net assets 
therein became distributable in three equal parts to testatrix' next of 
kin, determined as of the date of testatrix’ death on September 20, 
1930, namely, (a) testatrix' husband, Nicholas Luquer, who died 
testate on April 5, 1932; (b) testatrix' son, Lynch Luquer, who died 
testate on September 22, 1957; and(c) testatrix' daughter, Margaret 
Luquer Hayes, who died testate on December 23, 1957; that Nicholas 
Luquer, by his will probated in Administration No. 43,285 in this 
Court, bequeathed the residue of his estate to his two children, Lynch 
Luquer and Margaret Luquer Hayes, so that one-half of the net assets 
of the trust estate are now distributable to the executor of the estate of 
Lynch Luquer, and the other one-half of said net assets is now dis- 
tributable to the executor of the estate of Margaret Luquer Hayes. 

3. These defendants, Nos. 2, 3, 4, 5, 26 and 27, claim, 
therefore, that, under Item V (4) of the will of Lynch Luquer, these 
defendants are each entitled to one-tenth of one-half of the net assets of 
said trust estate payable, as above stated, to the executor of the estate 
of Lynch Luquer, and defendants Nos. 2, 3, 4 and 5 are each entitled 


to one-fourth of the other one-half of the net assets of said trust estate 


payable under Item VII of the will of Margaret Luquer Hayes to the 
executor of her estate. 


/s/ Murray Preston 
Attorney for Defendants Nos. 2, 3, 
4, 5 and 27 


/s/ G. Bowdoin Craighill 
Attorney for Defendant No. 26 


| Filed February 2, 1959] 


MOTION OF DEFENDANT CATHEDRAL CHURCH OF ST. 
JOHN THE DIVINE IN THE CITY AND DIOCESE OF NEW 
YORK (No. 19) FOR SUMMARY JUDGMENT 


The defendant, Cathedral Church of St. John the Divine in the 
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City and Diocese of New York (No. 19) moves the Court to enter its 
judgment herein construing the Last Will and Testament and Codicils 
of Helen King Luquer, deceased, to provide that said decedent's trust 
estate be distributable to the beneficiaries under the Will of Frances 
Edwards Shelton, deceased, including this defendant to the extent of 
the unpaid balance of $10,392.19 and interest due upon its legacy under 
the Will of the said Frances Edwards Shelton, deceased; or in the al- 
ternative if the Court shall construe any part of the trust estate to be 
distributable to the Estate of Helen Fredericka King Shelton, this de- 
fendant be then held entitled to payment out of said funds of the unpaid 
balance of $8,733.16 and interest upon its legacy under the Will of the 
said Helen Fredericka King Shelton, deceased. | 

For grounds in support of this motion this defendant says that 
the record shows that there exists no genuine issue as to any material 
facts and that this defendant is entitled to a judgment as a matter of 
law. i 


/s/ Jaquelin A. Marshall 
Attorney for Defendant No. 19 


* ok Ok 


George Gray Zabriskie 


* oe * 
OF COUNSEL 


[ Filed February 2, 1959] 


MOTION OF DEFENDANT NO. 6 ANNE STOCKTON GOODWIN 
FOR SUMMARY JUDGMENT | 


Comes now the defendant, Anne Stockton Goodwin, and moves 
this Court pursuant to Rule 56 of The Federal Rules of Civil Procedure 
for summary judgment in its favor and states as reason therefor that 


there is no genuine issue of material fact involved in this case, as 


appears from the Complaint and Answers on file, and merely a question 
| 


of law involving the interpretation of a will, which is for the Court to 
construe. : 
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Wherefore, the defendant, Anne Stockton Goodwin, respectfully 
requests that judgment be entered in her favor. 
HOGAN & HARTSON 
By /s/ Frederick M. Bradley 
/s/ J. Bruce Kellison 
/s/ John J. Ross 


Attorneys for Defendant No. 6 
* * 


[ Certificate of Service] 


[ Filed February 2, 1959] 


CROSS-MOTION OF DEFENDANTS 
NO. 7, HELEN KING STOCKTON PARKER; NO. 12, MARION 
SAVAGE HEYNIGER; NO. 13, CHARLES C. SAVAGE, JR.; 
NO. 14, WILLIAM SAVAGE; NO. 15, HENRY L. SAVAGE; 
NO. 16, ERNEST SAVAGE; NO. 17, GRACE SAVAGE and 
NO. 18, PAULINE SAVAGE FURNESS 
FOR SUMMARY JUDGMENT CONSTRUING WILL 


Come now Defendants No. 7, Helen King Stockton Parker; No. 
12, Marion Savage Heyniger; No. 13, Charles C. Savage, Jr.; No. 14, 
William Savage; No. 15, Henry L. Savage; No. 16, Ernest Savage; 
No. 17, Grace Savage, and No. 18, Pauline Savage Furness (all said 
Defendants being hereafter referred to by number only by their attorney 
and move the Court as follows: 

To enter an Order -- 

1. Construing the last will and testament of Helen King Luquer, 
deceased, as bequeathing the entire residuary estate of the testatrix 
to said Defendants Nos. 7, 12, 13, 14, 15, 16, 17, and18, who are the 
heirs and next of kin of the testatrix's niece, Frances Edwards Shelton, 
determined as of the death of the last life tenant, and who are the 
closest living blood relatives of the testatrix; and 

2. In any event, construing said will as bequeathing the one- 
half (1/2) share of the testatrix's residuary estate which would have gone 
to testatrix's niece, Helen Frederika Shelton, had she survived the life 
tenants, to said Defendants Nos. 7, 12, 13, 14, 15, 16, 17, and18, who 
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are the heirs and next of kin of the testatrix's niece, Frances Edwards 
Shelton, determined as of the death of the last life tenant, and who are 
the closest living blood relatives of the testatrix; and : 

3. Instructing Plaintiff as Successor Trustee to distribute the 
principal and accumulated income of the Trust Estate in accordance 
with the Court's construction of said will and testament; and 

4. Granting such other and additional relief to said Defendants 
Nos. 7, 12, 13, 14, 15, 16, 17, and 18 as the Court shall determine 
just and proper. : 

For grounds and in support of this Motion, said Defendants Nos. 
7,12, 13, 14, 15, 16, 17, and 18 say that upon the pleadings, the ex- 
hibits filed herein, and the affidavit attached hereto there exists no 
genuine issue as to any material fact affecting the legal questions in- 
volved in construing those provisions of testatrix's will which govern 
the distribution of the principal and accumulated income of the trust 
estate. | 
FOWLER, LEVA, HAWES & SYMINGTON 


by /s/ Robert Martin 
* * * 


Attorneys for Defendants Nos. 7, 12, 13, 
14, 15, 16,17, and18 | 


[ Certificate of Service] 


[ The following affidavit attached to Cross-motion of PEERS a, etc., 
for Summary Judgment Construing Will] 


AFFIDAVIT | 

ROBERT MARTIN, being duly sworn, deposes and says that: 

1. Iam an attorney, a member of the bar of this Court with 
offices at 1701 K Street, N. W., Washington 6, D. c As a member of 
the firm of Fowler, Leva, Hawes & Symington, Iam counsel to De- 
fendants Nos. 7, 12, 13, 14, 15, 16, 17 and 18 in the above captioned 


case. 


2. Attached hereto as Exhibit A isa mimeographed copy of the 
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will of Nicholas Luquer, husband of the testatrix, Helen King Luquer, 
dated June 8, 1894, together with subsequent codicils. The original of 
this will is on file in this Court in Administration #43285 and the at- 
tached mimeographed copy sets forth verbatim the contents of said will 
and codicils. 

3. The original will of Nicholas Luquer, dated June 8, 1894, 
and on file with this Court appears to be in the identical handwriting as 
the original will of the testatrix in the above captioned case, Helen 
King Luquer. Both wills were executed on the same date and appear 
to have the same witnesses. 

4. Attached hereto as Exhibit B is a duly certified record of 
the complete administration proceedings relating to the estate of Henry 
Shelton, including the decree signed and filed March 14, 1849, in the 
Surrogate Court, Westchester County, New York. The original affi- 
davit, to be filed with this Court, contains the entire certified copy of 
the administration proceedings. Due to their length, and the expense 
of duplication, only the signed decree of March 14, 1849 is duplicated 
and attached to the copies of this affidavit to be served on each of the 
parties. That decree is the only document which your deponent intends 
to reference in these proceedings. That decree on fol. 3 refers to the 
two infant children of Henry Shelton, one of them being Helen King 
Shelton. That decree on fol. 13-15, fol. 18, shows that the guardian of 
Helen King Shelton received $37,242.40 for Helen King Shelton as her 
distributive share of her father's estate. The said Helen King Shelton, 
is shown by the "family tree" attached to the complaint herein to have 
been the testatrix in the above captioned proceedings, Helen King 
Luquer. 

/s/ Robert Martin 


[ Jurat dated February 2, 1959] 
EXHIBIT A 


I, NICHOLAS LUQUER of the City of Brooklyn, in the County of 
Kings and State of New York, United States of America, DO make, 
publish and declare this my last WILL AND TESTAMENT, in the 
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manner and form following, that is to say: 

FIRST: I order and direct payment of my just debts and the ex- 
penses of my funeral as soon as convenient after my decease. 

SECOND: I give and bequeath to my beloved wife Helen King 
Luquer, all my household furniture, useful and ornamental, plate, 
pictures, books and household stores of every description, save and 
except the Portrait of Dominick Lynch, which was given to my son, 
Lynch Luquer by his grandmother Sarah Lea Luquer. | 

THIRD: I give, devise and bequeath unto my said beloved wife 
Helen King Luquer my lot of land with the brick dwelling house thereon 
standing known and designated by the Lot Number 88 (Eighty eight) in 
Block 210 (Two hundred and ten) on a Map filed or recorded in the 
Office of the Surveyor of the District of Columbia, and also known and 
designated by the Street Number 1443 (Fourteen hundred and forty 
three) Rhode Island Avenue, in the City of Washington ; in said District 
of Columbia, United States of America. To Have and To Hold the said 
lot of land and dwelling house with the appurtenances and all rights and 
privileges thereto belonging or in any wise appertaining and the rents, 
issues, income and profits thereof to her my said wife Helen King 
Luquer for and during the term of her natural life provided she remains 
my widow unmarried or for as long as she shall remain my widow un- 
married. AndI authorize and empower my said Wife to sell and dis- 
pose of said house and lot No. 1443 Rhode Island Avenue if she ‘shall 
find it necessary or convenient so to do for the purpose of making a 
change of residence, the proceeds of which sale I direct shall be applied 
in the purchase of another residence to be selected by my said wife and 
held by her during her life time or for so long as she shall remain my 


Widow unmarried. The title of any such substituted property or estate 


to be taken in the name of my said Wife as tenant for life with remainder 
over to the Executors and Trustees of this my Will for my estate. 

FOURTH: It is my Will and I order and direct that upon the de- 
cease or remarriage of my said Wife, the said lot of land and dwelling 
house and premises No. 1443 Rhode Island Avenue, Washington, 
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District of Columbia or any property substituted therefor, shall fall 
into and become part of the residue of my Estate. 

FIFTH: Ali the rest, residue and remainder of my Estate real 
and personal whatsoever and wheresoever situated I give devise and 
bequeath unto The Franklin Trust Company of the City of Brooklyn, in 
the County of Kings, State of New York, a corporation incorporated 
under the laws of said State To Have and To Hold the same IN TRUST, 
nevertheless, to divide the same into Two equal shares, parts or por- 
tions and to collect and receive the rents, issues, profits and income 
thereof, and after payment of all necessary taxes and expenses, to 
apply the net income arising from One of such shares, parts or por- 
tions in and to or towards the use, education and support of my son 


Lynch Luquer during his natural life, or to pay over the said net in- 


come to him said Lynch Luquer for his own use during his natural life. 

And to apply the net income arising from the Other One of such 
shares, parts or portions unto or towards the use, support and main- 
tenance of my daughter Margaret K. Luquer, during her natural life, 
or to pay over such net income of said share to my said daughter dur- 
ing her natural life upon her sole and separate receipt and free from 
any debts, engagements, control or interference of any husband she 
may have. 

SIXTH: And upon the further Trust upon the decease of either 
of my said two children Lynch Luquer and Margaret K. Luquer leaving 
issue or descendants him or her surviving to pay over, convey, trans- 
fer, assign and deliver in equal shares to such issue or descendants 
the One-half share of my Estate so held in Trust for the one of my said 
children who shall have died, the same to be held and owned by such 
deceased child's issue or descendants absolutely forever, the descend- 
ants of any deceased issue of either of my said children to take per 
stirpes and not per capita. 

SEVENTH: And upon the further Trust if either of my said two 
children shall depart this life during the life time of the other without 
leaving any issue or descendants him or her surviving, then to apply all 


65 


of the net rents and income of the whole of said Trust Property and 
estate in and to or towards the use, support and maintenance of the 
surviving one of my said two children during his or her natural life, or 
to pay over such net income to such my surviving child during his or 
her natural life for his or her own use and in the case of my daughter 
Margaret K. Luquer being the survivor such payments of income shall 
be made to her upon her sole and separate receipt and be free from any 
debts, engagements, control or interference of any husband she may 
have. : 
EIGHTH: And upon the decease of such survivor of my two 
children if he or she die leaving issue or descendants him or her sur- 
viving (the other one of my said children having died without leaving 
issue or descendants him or her surviving) then Upon the further Trust, 
to pay over, convey, assign, transfer and deliver in equal shares to the 
children, issue or descendants of such my surviving child the whole of 
the such Trust property and estate, the same to be held and owned by 
such deceased child's issue or descendants absolutely forever, the 
descendants of any deceased issue of my said surviving child to take per 
stirpes and not per capita. | 

NINTH: And in the event of both of my said children Lynch 
Luquer and Margaret K. Luquer dying without leaving any issue or 
descendants them surviving, then Upon the further Trust, upon the 
decease of the last survivor of my said two children, to pay over, con- 
vey, transfer, assign and deliver in equal shares to my nephews Lea 
McIlvaine Luquer, Thatcher T. Payne Luquer and my niece Eloise 
Luquer the whole of the said Trust property and estate, the respective 
shares of my said nephews and niece in such Trust property and estate 
to be held and owned by them separately and absolutely forever. 

TENTH: If either of my said nephews or niece shall have died 
before the happening of the contingency upon which the above provision 
in their favor would take effect, and shall leave issue or descendants 
him or her surviving at the time such provision would take effect, then 


such issue or descendants shall take in equal shares per stirpes and 
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not per capita, the share of such Trust property and estate which his, 
her or their parent would have taken if living, under the provisions of 
this Will. 

And if either of said nephews or niece die previous to the hap- 
pening of the contingency upon which said provision in their favor 
herein contained would take effect, without leaving any issue or de- 
scendants him or her surviving, then the survivors or survivor of my 
said nephews and niece and the issue or descendants of any deceased 
nephew or niece shall succeed to and be entitled in equal shares per 
stirpes and not per capita to the share which the deceased nephew or 
niece would have taken if living. 

ELEVENTH: It is my Will and I order and direct that all in- 
vestments made by said Trustee shall be in Bonds and Stocks of the 
United States or of the State of New York or the Cities of New York or 
Brooklyn or in Bonds secured by mortgage of improved unimcumbered 
real estate situated in the same Cities, and said Trustee is hereby 
authorized and empowered to collect and call in or sell and dispose of 
any such investments or any of the securities or real or personal 
property belonging to the Trust estate, and to make new investments 
from time to time of the moneys arising therefrom, and to execute all 
instruments necessary to carry this provision of my Will into effect. 

TWELFTH: I hereby nominate and appoint the Franklin Trust 
Company of the City of Brooklyn, Kings County, State of New York, to 
be the Executor of and Trustee under this my last Will and Testament 
for the uses and purposes therein expressed and declared. 

IN TESTIMONY WHEREOF, I have hereto subscribed my name 
and affixed my seal this eighth day of June, One thousand eight hundred 
and ninety-four hereby revoking all former Wills by me made. 


s/ Nicholas Luquer Seal 


The foregoing instrument was subscribed, sealed, Published 
and declared by Nicholas Luquer the above named Testator as for 
and to be his Last Will and Testament, in the presence of us the under- 
signed, who at his request in hispresence and in the presence of each 
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other have subscribed our names and places of residence as witnesses 
thereto, this eighth day of June, A. D. 1894. : 
Sarah Luquer, 618 Henry St., Brooklyn 
Margaret L. Orr, 102 BensonSt,, Brooklyn 
Wm. Bruorton, 394 Degraw St., Brooklyn, N. Y. 


[ Filed February 3, 1959] 


ANSWER OF DEFENDANT NO. 23, THE PROTESTANT EPIS- 

COPAL PARISH OF ST. STEPHEN AND INCARNATION OF 

WASHINGTON, D. C., TO PLAINTIFF'S eon FOR SUM- 
MARY JUDGMENT 


1. This defendant admits that there is no genuine issue as to 


any material fact relating to the determination of the legal questions 
involved in construing the will and codicils of Helen King Luquer and 
in establishing the rights and interests of the parties hereto in the 
principal and income of the subject trust fund. 

2. This defendant claims that the trust estate created by the 
will and codicils of Helen King Luquer must pass as intestate property 
in view of the language of said will and codicils and the events that 
occurred; namely, that, upon the death of the last life tenant, Margaret 
Luquer Hayes, on December 23, 1957, the trust terminated, and the 
net assets therein became distributable in three equal parts to testa- 
trix' next of kin determined as of the date of testatrix' death on Sep- 
tember 20, 1930. Such next of kin are (a) testatrix' husband, Nicholas 
Luquer, who died testate on April 5, 1932; (b) testatrix' son, Lynch 
Luquer, who died testate on September 22, 1957; and (c) testatrix' 
daughter, Margaret Luquer Hayes, who died testate on December 23, 
1957; that the will of Nicholas Luquer, probated in Administration 
No. 43285 in this Court bequeathed the residue of his estate to his two 
children, Lynch Luquer and Margaret Luquer Hayes, So that one half 
of the net assets of the trust estate are now distributable to the execu- 
tor of the estate of Lynch Luquer, and the ot her one half of said net 
assets is distributable to the executor of the estate of Margaret Luquer 
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Hayes. 

3. This defendant, therefore, claims that it is entitled under 
Item V (1) of the will of Lynch Luquer to two-tenths of one half of the 
net assets of said trust estate, payable as asserted in paragraph 2, 


above, to the executor of the estate of Lynch Luquer. 


/s/ James A. Crooks 
Attorney for Defendant No. 23 


* * * 


[ Filed February 26, 1959] 


CROSS MOTION FOR SUMMARY JUDGMENT AND ANSWER 
TO MOTIONS FOR SUMMARY JUDGMENT, FILED BY 
CERTAIN OTHER DEFENDANTS, ON BEHALF OF 
DEFENDANTS 

NO. 2 LEA SHIPPEN LUQUER 

NO. 3 EVELYN P. LUQUER 

NO. 4 THATCHER P. LUQUER 

NO. 5 ELLEN LUQUER PURDY 

NO. 26 PROTESTANT EPISCOPAL CATHEDRAL FOUN- 

DATION OF THE DISTRICT OF COLUMBIA 
NO. 27 EPISCOPAL EYE, EAR AND THROAT HOSPITAL 


MOTION FOR SUMMARY JUDGMENT 

Come now the above-named defendants and move this Honorable 
Court for Summary Judgment in their favor by the entry of such judg- 
ment to the effect that: 

Upon the death of Margaret Luquer Hayes without issue (the 
last surviving life tenant of the trust under the will of Helen King 
Luquer), an intestacy occurred, whereby the then remaining principal 
of said trust should be distributed to the next of kin of said Helen King 
Luquer, determined as of the date of her death, which occurred on 
September 20, 1930, that is to say, into three equal parts, unto (a) 
testatrix’ husband, Nicholas Luquer, who died testate on April 5, 1932, 
(b) testatrix' son, Lynch Luquer, who died testate on September 22, 
1957, and (c) testatrix' daughter, Margaret Luquer Hayes, who died 
testate on December 23, 1957; 

That, whereas Nicholas Luquer by his will probated in Admin- 


69 
istration No. 43285 in this Court bequeathed the residue of his estate 
to his two children, Lynch Luquer and Margaret Luquer Hayes, one- 
half of the net assets of said trust estate is now distributable to the 
executor of the estate of Lynch Luquer, and the other half of said net 


assets is now distributable to the executor of the estate of Margaret 


Luquer Hayes; and 

That, under Item V (4) of the will of Lynch Luquer, Defendants 
Nos. 2, 3, 4, 5, 26 and 27 are each entitled to one-tenth of one-half of 
the net assets of said trust estate, payable, as above stated, to the ex- 
ecutor of the estate of Lynch Luquer, and, under Item VII of the will of 
Margaret Luquer Hayes, Defendants Nos. 2,3, 4 and 5 are each en- 
titled to one-fourth of the other half of the net assets of said trust 
estate. 


ANSWER TO MOTIONS FOR SUMMARY JUDGMENTS 
FILED BY CERTAIN OTHER DEFENDANTS 


These defendants hereby answer the motions for Summary 
Judgment filed in this cause by and on behalf of Defendants 

No. 6 Anne Stockton Goodwin : 

No. 7 Helen King Stockton Parker 

No. 12 Marion Savage Heyniger 

No. 13 Charles C. Savage, Jr. 

No. 14 William Savage 

No. 15 Henry L. Savage 

No. 16 Ernest Savage 

No. 17 Grace Savage 

No. 18 Pauline Savage Furness 

No. 19 The Cathedral of St. John the Divine — 
by denying that, as a matter of law, any one or all of said defendants 
are entitled to any part or all of the fund which is the subject of this 
litigation, for the reasons hereinafter stated in the Points and Authori- 
ties filed with this Cross Motion and heretofore filed in support of 
these defendants' answer to plaintiff's original motion for Summary 
Judgment, construing the will of Helen King Luquer. | 
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/s/ Murray Preston 
Attorney for Defendants Nos. y Rs 
4, 5 and 27 


/s/ G. B. Craighill 
Attorney for Defendant No. 26 


| Filed February 27, 1959] 


AMENDED ANSWER OF DEFENDANT NO. 19 
THE CATHEDRAL CHURCH OF ST. JOHN THE DIVINE 
IN THE CITY AND DIOCESE OF NEW YORK 


The defendant No. 19, the Cathedral Church of St. John the 
Divine in the City and Diocese of New York for an amended answer to 
the complaint herein as amended says: 

1 to6. This defendant upon information and belief admits the 
truth of the allegations contained in paragraphs 1 through 6 of the com- 
plaint as amended but reserves the right to further amend this answer 
if the evidence produced herein shows that any of the allegations are 
incorrect or inaccurate. 

7. Answering paragraph 7 of the complaint, this defendant ad- 
mits that the plaintiff believes that it is unable to determine with cer- 
tainty how the principal of the trust estate created by the will of the 
deceased herein should be distributed without the instructions of this 
court, and admits that said paragraph 7 states some of the possible 
alternative methods of construing the decedent's will. 

8. Further answering the complaint as amended, this defendant 
says that the correct construction of the defendant's will and codicils 
is that the codicil of February 14, 1929, revoking "the legacy left to 
Frances Edwards Shelton" applies only to the legacy left under item 
"First" of the will and not to items "Fourth" and "Ninth". 

That since Helen Frederika King Shelton, niece of the testa- 
trix, predeceased the testatrix without issue her “interest in the trust 
estate was taken by her surviving sister, Frances Edwards Shelton, 
under the terms of item "Ninth" of the will. 

That Frances Edwards Shelton, having survived the testatrix, 
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had the immediate right to the possession of the trust estate in the 
event of the deaths of Lynch Luquer and Margaret Luquer Hayes with- 
out issue. That her remainder interest was vested subject only to_ 
being divested by the deaths of Lynch Luquer and Margaret Luquer 
Hayes leaving issue, of which there were none. That upon the, death of 
the said Frances Edwards Shelton her vested interest passed to the 
beneficiaries under her will. 

Under paragraph "Third" of the will of Frances Edwards Shel- 
ton (exhibit 3 of the complaint) the said testatrix left the sum of 
$50,000 to this defendant. As shown in the decree forming part of said 
exhibit 3, the legacy of this defendant was partially abated. There is 
now due and unpaid thereon the sum of $10,392.19 and interest. 

9. In the alternative this defendant says that if any part of the 
trust estate is held to be distributable to the estate of Helen Frederika 
King Shelton, this defendant is then entitled to payment of its partially 
abated legacy in the original principal sum of $50,000 under paragraph 
"Fifth" of the will of the said Helen Frederika King Shelton (exhibit 2 
of the complaint) upon which there is due and unpaid the sum of 
$8 , 733.16 and interest. 

WHEREFORE, this defendant prays: 

1. That this Honorable Court enter a judgment herein constru- 
ing the will of Helen King Luquer in the manner set forth herein and 
enter a judgment in favor of this defendant for $10,392.19 and interest 
out of the net amount payable to the estate of Frances Edwards Shelton, 
and to enter a judgment in favor of this defendant for $8,733.16 and 
interest out of any net amount payable to the estate of ee Frederika 
King Shelton. i 

2. And for such other and further relief as to the court may 
seem just and proper. 


/s/ Jaquelin A. een 
Attorney for Defendant No. 19 


*x* * * 


George Gray Zabriskie 
* * * OF COUNSEL 
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CROSS-MOTION OF DEFENDANT NO. 24, 
THE WASHINGTON HOME FOR INCURABLES, 
FOR SUMMARY JUDGMENT 


Comes now The Washington Home for Incurables, Defendant 


No. 24 herein, admitting that there is no genuine issue as to any ma- 


terial fact relating to the construction of the will and codicils of Helen 
King Luquer, and moves that the Court grant summary judgment: 

1. Construing the will and codicils of Helen King Luquer as re- 
sulting in an intestacy with respect to the trust fund constituting the 
residue of her estate, and 

2. Adjudging that this defendant is entitled to receive a one- 
tenth (1/10) part of the one-half (1/2) of the net amount of said trust 
fund payable to the executor under the’ will of Lynch Luquer by reason 
of such intestacy. 


/s/ 8S. C. Peelle, Jr. 
Attorney for Defendant No. 24 


* * * 


[ Filed March 4, 1959] 


CROSS-MOTION OF DEFENDANT NO. 23, THE PROTESTANT 
EPISCOPAL PARISH OF ST. STEPHEN AND INCARNATION, 
FOR SUMMARY JUDGMENT 


With leave of Court first had and obtained, comes now The 
Protestant Episcopal Parish of St. Stephen and Incarnation, Defendant 
No. 23, herein, admitting that there is no genuine issue as to any ma- 
terial fact relating to the construction of the will and codicils of Helen 
King Luquer, and moves that the Court grant summary judgment in its 
favor by the entry of judgment: 

1. Construing the will and codicils of Helen King Luquer as 
resulting in an intestacy with respect to the trust fund constituting the 
residue of said estate, and 

2. Adjudging that this defendant is entitled to receive a two- 
tenths (2/10) part of the one-half (1/2) of the net amount of said trust 
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fund payable to the executor under the will of Lynch Luquer. 
/s/ James A. Crooks 


Attorney for Defendant No. 23 


* * * 
[ Certificate of Service] 


[ Filed March 16, 1959] 


MEMORANDUM | 
The Motion of Plaintiff American Security and Trust Company, 


a corporation, and Successor Trustee under the will of Helen King 
Luquer, deceased, for Summary Judgment construing the will of Helen 
King Luquer, deceased, and instructing the successor trustee accord- 
ingly, shall be granted. | 

The Motion of Defendant No. 6, Anne Stockton Goodwin for 
Summary Judgment construing the last will and codicils of Helen King 
Luquer, deceased, as entitling said Defendant Anne Stockton Goodwin 
to judgment for the entire assets of the trust estate under said will, as 
sole residuary legatee and devisee of Frances Edwards Shelton, less 
the abated portion of the specific legacy to Defendant No. 19, The 
Cathedral Church of St. John the Divine in the City and Be ocese of New 
York City, shall be granted. 

The Motion for Summary Judgment of Defendant No. 19, afore- 
named, which motion is filed in an alternative form shall be granted 
in so far as the granting of such motion is consistent with the granting 
of the aforementioned motion of Defendant No. 6, aforenamed. 

The Motions for Summary Judgment of all defendants, respec- 
tively, who or which have filed motions for summary judgment, other 
than Defendants No. 6 and 19, aforenamed, shall be denied. 

Counsel for Plaintiff aforenamed and counsel for Defendant 
No. 6, aforenamed and counsel for Defendant No. 19, aforenamed, will 
jointly prepare order in accordance with this memorandum. 


/s/ Charles F. McLaughlin 
March 16, 1959 Judge 
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ORDER FOR SUMMARY JUDGMENT INSTRUCTING TRUSTEE 
AS TO FINAL DISTRIBUTION 


This cause coming on to be heard upon the motion of the plain- 
tiff, American Security and Trust Company of Washington, D. C., 
successor trustee under the will of Helen King Luquer, deceased, for 
summary judgment instructing the successor trustee as to the proper 
distribution of the trust fund now in its hands, and upon the motions or 
cross motions for summary judgment filed herein by the defendants 
Lea Shippen Luquer (No. 2), Evelyn P. Luquer (No. 3), Thatcher P. 
Luquer (No. 4), Ellen Luquer Purdy (No. 5), Anne Stockton Goodwin 
(No. 6), Helen King Stockton Parker (No. 7), Marion Savage Heyniger 
(No. 12), Charles C. Savage, Jr. (No. 13), William Savage (No. 14), 
Henry L. Savage (No. 15), Ernest Savage (No. 16), Grace Savage 
(No. 17), Pauline Savage Furness (No. 18), The Cathedral Church of 
St. John The Divine in the City and Diocese of New York (No. 19), The 
Protestant Episcopal Parish of St. Stephen and Incarnation (No. 23), 
The Washington Home for Incurables (No. 24), Children's Hospital of 
the District of Columbia (No. 25), Protestant Episcopal Cathedral 
Foundation of the District of Columbia (No. 26), Episcopal Eye, Ear and 
Throat Hospital (No. 27), and the said motions having been fully argued 
and submitted, it is by the Court this 15th day of April, 1959, 

ORDERED, 

1. That the motion of the plaintiff, successor trustee, for con- 
struction of the will of Helen King Luquer, deceased, and instructing 
its successor trustee as to distribution be and the same is hereby 
granted. 

2.. That the motion of Defendant, Anne Stockton Goodwin (No. 6), 
for summary judgment construing the Will and Codicils of Helen King 
Luquer, deceased, as entitling said Defendant, Anne Stockton Goodwin, 
to judgment for the entire assets of the trust estate under said will, as 


sole residuary legatee and devisee of Frances Edwards Shelton, less 
the abated portion of the specific legacy to Defendant, The Cathedral 
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Church of St. John The Divine in the City and Diocese of New York 
(No. 19), be and the same is hereby granted. | 
3. That the motion for summary judgment of Defendant, The 
Cathedral Church of St. John The Divine in the City and Diocese of 
New York (No. 19), be and the same is hereby granted insofar as is 


consistent with the granting of the motion of Defendant No. 6 aforesaid. 

4, That the motions and cross motions filed herein by Defend- 
ants Nos. 2, 3, 4, 5, 7, 12 through 18 inclusive, and 23 through 27 
inclusive, be and the same are hereby denied, and it is further 

ORDERED, that after payment of reasonable costs, expenses and 
commissions of the successor trustee and the payment of the reasonable 
fees of its counsel for services in connection with these proceedings, 
the successor trustee shall distribute said trust estate as follows: 

1. Unto Defendant, The Cathedral Church of St. John The 
Divine in the City and Diocese of New York (No. 19), the sum of Ten 
Thousand Three Hundred Ninety-two Dollars and Nineteen Cents 
($10,392.19) with simple interest thereon at three per cent (3%) per 
annum from August 25, 1940, and | 

2. The entire balance to Defendant Anne Stockton Goodwin 
(No. 6), and it is further, 

ORDERED, that no judgment for costs herein be entered 
against any of the defendants herein. 


/s/ Charles F. MoLaughlin 
JUDGE 


APPROVED: 


/s/ Samuel E. Neel 

Attorney for Plaintiff, American 
Security and Trust Company, Suc- 
cessor Trustee u/w Helen King Luquer, 
deceased. 


/s/ Frederick M. Bradley 
Attorney for Anne Stockton Goodwin, 
Defendant No. 6 


/s/ Jacqueline A. Marshall 

Attorney for The Cathedral Church of 

St. John The Divine in the City and 

Diocese of New York, Defendant No. 19 [ Certificate of Service] 
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| Filed May 7, 1959] 


NOTICE OF APPEAL 

Notice is hereby given that Helen King Stockton Parker, Marion 
Savage Heyniger, Charles C. Savage, Jr., William Savage, Henry L. 
Savage, Ernest Savage, Grace Savage, Pauline Savage Furness, de- 
fendants Nos. 7, 12, 13, 14, 15, 16, 17, and 18, above-named, hereby 
appeal to the United States Court of Appeals for the District of Columbia 
Circuit from the Order and Judgment granting the motions of Anne 
Stockton Goodwin, defendant No. 6, and The Cathedral Church of St. 
John the Divine in the City and Diocese of New York, defendant No. 19, 
and denying the motions and cross-motions of said defendants Nos. 7, 
12, 13, 14, 15, 16, 17, and18, and ordering the Successor Trustee to 
distribute out of the net trust estate the sum of Ten thousand, three 
hundred ninety-two and 19/100 ($10, 392.18) Dollars, with interest at 
3% from August 25, 1940, to The Cathedral Church of St. John the 
Divine in the City and Diocese of New York and the balance to Anne 
Stockton Goodwin, said Order and Judgment having been entered in this 
action on April 15, 1959. 

/s/ Alexander B. Hawes 


Attorney for Defendants Nos. 7, 12, 
13, 14, 15, 16, 17 and 18 


{ Certificate of Service} 


| Filed May 12, 1959] 
NOTICE OF APPEAL 

Notice is hereby given that PROTESTANT EPISCOPAL CATHE- 
DRAL FOUNDATION OF THE DISTRICT OF COLUMBIA, a corpora- 
tion, defendant No. 26, hereby appeals to the United States Court of 
Appeals for the District of Columbia Circuit from the Order and Judg- 
ment of this Court entered herein on April 15, 1959, in favor of Anne 
Stockton Goodwin, defendant No. 6, and Cathedral Church of St. John 
the Divine in the City andDiocese of New York, defendant No. 19, and 
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against said defendant No. 26, Protestant Episcopal Cathedral Founda- 

tion for the District of Columbia, and appeals particularly from that 

part of said judgment which ordered the plaintiff, as Successor Trustee, 

to distribute out of the net trust estate the sum of $10,392.18, with in- 

terest at 3 per cent from August 25, 1940, to defendant No. 19 and the 
balance to defendant No. 6. 


/s/ G. Bowdoin Craighill 
Attorney for Defendant No. 26, 


* * * 
[Certificate of Service] 


[ Filed May 12, 1959] 
NOTICE OF APPEAL | 

Notice is hereby given that EPISCOPAL EYE, EAR AND THROAT 
HOSPITAL, a corporation, defendant No. 27, hereby appeals to the 
United States Court of Appeals for the District of Columbia Circuit from 
the Order and Judgment of this Court entered herein on April 15, 1959, 
in favor of Anne Stockton Goodwin, defendant No. 6, and Cathedral 
Church of St. John the Divine in the City and Diocese of New York, 
defendant No. 19, and against said defendant No. 27, Episcopal Eye, 
Ear and Throat Hospital, and appeals particularly from that part of 
said judgment which ordered the plaintiff, as Successor Trustee, to 
distribute out of the net trust estate the sum of $10,392.18, with in- 
terest at 3 per cent from August 25, 1940, to defendant No. 19 and the 
balance to defendant No. 6. | 


/s/ Murray Preston 
Attorney for Defendant No. 27, 


*x* * * j 


[ Certificate of Service] 


[ Filed May 13, 1959] 
NOTICE OF APPEAL 
Notice is hereby given that The Protestant Episcopal Parish of 
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St. Stephen and Incarnation of Washington, D. C., Defendant No. 23, 
hereby appeals to the United States Court of Appeals for the District 
of Columbia Circuit, from the Order and Judgment of this Court 
entered herein on April 15, 1959, in favor of Anne Stockton Goodwin, 
Defendant No. 6, and The Cathedral Church of St. John The Divine in 
the City and Diocese of New York, Defendant No. 19, and against said 
Defendant No. 23, and appeals particularly from that part of said 
judgment which denied the Cross-motion of said Defendant No. 23. 


/s/ James A. Crooks 
Attorney for Defendant No. 23 


* * * 


[ Filed May 15, 1959] 


NOTICE OF APPEAL 
[ Defendant No. 24] 

Notice is hereby given this 15th day of May, 1959, that the 
Washington Home for Incurables, defendant No. 24 herein, hereby ap- 
peals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 15th day of April, 1959, 
in favor of Anne Stockton Goodwin, defendant No. 6, and Cathedral 
Church of St. John the Divine in the City and Diocese of New York, 
defendant No. 19, against the said Washington Home for Incurables, 
defendant No. 24, and all other defendants herein. 


/s/ Stanton C. Peelle, Jr., 
Attorney for the Washington Home 
for Incurables, defendant No. 24. 
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APPEAL FROM ORDER FOR SUMMARY JUDGMENT IN 
THE DISTRICT COURT 


ALEXANDER B. HAWES 
ROBERT MARTIN 


1701 K Street, N. W. 
Washington 6, D. C. 


Attorneys for Appellants 


(i) 
STATEMENT OF QUESTIONS PRESENTED 


1. Whether, in a will containing a gift of remainder interests to 
the testatrix's two named nieces upon the death of life tenants without 
issue, a final provision, which, in the event that either niece predeceases 
the life tenants and leaves no issue surviving the life tenants, gives "the 
share of the deceased niece" to "the survivor" of the two nieces, "her 
heirs and next of kin," is to be construed (in the light of the singular 
use of the words "heirs and next of kin" in that provision only, the 
general scheme of the Will, including the pattern of favoring the testa- 
trix's blood relatives who survive the life tenants, and the legal pre- 
sumptions against intestacy) to give effect to the words “heirs and next 
of kin" by treating them as words of purchase (rather than as mere 
surplusage) and thus as creating a substititional gift to the testatrix's 
closest living blood relatives if the longer-living of the nieces also pre- 
deceases the life tenants. 


2. Whether, in such circumstances, the substitutional gift of ‘the 
share of the deceased niece" to the “heirs and next of kin" of the second 
dying niece applies both to the share of the first dying niece and to the 
share which the second dying niece would have received if she had sur- 
vived the life tenants. 


3. Whether, in such circumstances, the heirs and next of kin of 
the second dying niece are to be determined as of the end of the preced- 
ing life estates. 


4. Whether the testatrix’s Codicil revoking "the legacy“ in her 


Will to one of the named nieces is to be construed as revoking only the 
specific pecuniary bequest to such niece in the first Item of the Will, 
rather than as causing intestacy by revoking also a subsequent gift, 


constituting the ultimate residuary disposition of the Will, and consisting 
of both a devise and a bequest of a contingent remainder to such niece, or 
her possible issue, or her heirs and next of kin. 


JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 
ARGUMENT 

Introduction 


I The Last Sentence Of Item Ninth Of The Will 
Provides A Substitutional Gift To The "Heirs And 
Next Of Kin" Of The Survivor Of The Two Nieces, 
If Such Survivor Dies (As She sas Before The End 
Of The Life Estates. . a ‘ 


A. The Language of Item Ninth Indicates an 
Intention to Provide a Substitutional Gift. 


1. The fact that the words "heirs and next 
of kin" are used by the testatrix only in 
the third sentence of Item Ninth and are 
omitted throughout the rest of the Will 
and in particular from the first sentence 
of the same Item, which contains an 
alternative disposition of the same estate, 
indicates that these words are used as 
words of purchase. . : : : 


The word "heirs", when combined with 

the words "next of kin", a term of pur- 

chase, forms a term which is presump- 
tively one of purchase. . 7 


Cases interpreting the term "heirs and 
assigns" have no application to the 
present case. 


The comma before the words "her heirs 
and next of kin" should be interpreted as 
standing for "or" in order to carry out 

the intentions of the testatrix. 4 


The word "survivor", as used in the last 
sentence of Item Ninth, requires survivor- 
ship by the niece beyond the death of the 
last life tenant. - P : 


The General Pattern of the Will Indicates In- 
tentions of the Testatrix Which can be Carried 
Out Only by Interpreting the Last Sentence of 
Item Ninth as Providing a Substitutional Gift. 


1. The pattern of the Will eee Item 
Eighth. - 


2. The pattern of Item Ninth. 


(iv) 
INDEX 
(Cont'd. ) 


The testatrix intended to benefit blood 
relatives. ° 


The testatrix intended to benefit ving 
persons. 


The testatrix intended to limit her chil- 
dren, in general, to life estates. 


Interpretation of the last sentence of 
Item Ninth as providing a substitutional 
gift would carry out these intentions. 


The Interpretations Urged by Other Parties 
Would Defeat Such Intentions and Would As- 
sume Intentions of the Testatrix Which This 
Court Should be Reluctant to Ascribe to Her. 


1. The ipecpretetion creed By other ep 
pellants. 


(a) An interpretation of intestacy would 
defeat the testatrix's intention to 
benefit blood relatives and ne 
persons. 


An eae of eee would 
be contrary to the judicially estab- 
lished presumption as to the inten- 
tion of the testatrix. . 


The interpretation urged by ee 


(a) An interpretation in favor of the 
estate of a deceased niece would 
defeat the intention of the testatrix 
to benefit living persons. 


Such an interpretation would also 
ascribe to the testatrix an unnatural 
preference for her niece's estate 
over her children's estates. 


All these considerations indicate that the 
last sentence of Item Ninth should be in- 
terpreted as providing a substitutional 
gift to the heirs and next of kin of Frances 
under the circumstances which have oc- 
curred. é = : < - . P 


Il. The Disposition To The Heirs And Next Of Kin Of 
The Survivor Of The Two Nieces, Provided In The 
Last Sentence Of Item Ninth, Applies To Both The 
Shares Which The Nieces Would Have Received If 
Both Had Survived The Life Tenants. . : P 


(v) 


INDEX 
(Cont'd. ) 


Il The Heirs And Next Of Kin Of Frances, The 
Surviving Niece, Are To Be Determined At 
The End Of The Life Estates. 


A. This Result Alone is Consistent with the 
Pattern of the Will of Giving to Those 
Persons Living at the End of the Preced- 
ing Life Estates. “ 5 . 


This Result is in Accordance With 
Precedent. 


The Contrary Snore That is, De- 
termination as of the Date of Death of 
Frances, Would Result in Including Among 
the Beneficiaries of the Remainder Interest 
Both of the Life Tenants, Thus Pern 
an Intention of the Testatrix. “ 


The Contrary Interpretation Would Have In- 
congruous Results if Frances Had Left Issue. 


The Contrary Interpretation Would Result in 
a Conflict Between the Second and Third Sen- 
tences of Item Ninth in a Case in Which 
Frances Left Issue Some But Not All of 
Whom Survived the Life Tenants. 


The First Codicil of February 14, 1929, Revoked 
Only The Pecuniary Legacy In Favor Of Frances 
In Item First Of The Will And Did Not Revoke The 
Provisions Of Item Ninth In Favor Of Frances, 
Her Heirs And Next Of Kin. : - 


CONCLUSION 
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APPEAL FROM ORDER FOR SUMMARY JUDGMENT IN 
THE DISTRICT COURT 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


This proceeding was brought in the United States District Court 


for the District of Columbia, invoking the general equity powers of said 
Court exercised pursuant to the jurisdiction conferred on it by Title 11, 
Sec. 306, D. C. Code, 1951, to construe wills and instruct trustees. 

The property involved, held under a testamentary trust, is personal 
property located in the District of Columbia and valued in excess of $3,000. 
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The Complaint for Construction of Will and For Instructions to 
Successor Trustee was filed in the District Court on April 3, 1958, (J.A. 
5) and an amended complaint on April 12, 1958, (J.A. 40). On March 
3, 1959, the parties were heard in the District Court, on motions and 
cross-motions for summary judgment made by plaintiff trustee and by 
these appellants, by appellees, and by others. On April 15, 1959, the 
District Court entered its Order granting the motions of plaintiff and of 
appellees, and denying all other motions, ordering distribution of the 
entire trust estate between the two appellees (J.A. 74). Notice of Ap- 
peal from said Order was filed by these appellants on May 7, 1959 (J.A. 
76). 


This Court has jurisdiction of this appeal by virtue of Title 28, 
Sec. 1291, U. S. Code. 


STATEMENT OF THE CASE 


The testatrix, Helen King Luquer (born Helen King Shelton), a 
resident of the District of Columbia, died on September 20, 1930 (J.A.5). 


She was survived by her husband, Nicholas Luquer, her son, Lynch 


Luquer, and her daughter, Margaret Luquer Hayes (born Margaret King 
Luquer) (J.A. 8). 


The testatrix left a Will dated June 8, 1894, executed in Brooklyn, 

_ New York, and Codicils dated June, 1902, and February 14, 1929, re- 
spectively, executed in Washington, D. C. (J.A. 12, 17, 19). The Will 
and Codicils were admitted to probate by order of the District Court, 
holding a Probate Court, entered on November 14, 1930 (Administration 
No. 40984) (J.A. 5). 


The Will, after providing specific legacies of $1,500 apiece to the 
two nieces of testatrix, Helen Frederika Shelton and Frances Edwards 
Shelton, daughters of the testatrix's brother, Henry W. Shelton, estab- 
lished a trust of the residue of the testatrix's property. Out of the 
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residue, the trustee was directed to set apart $25, 000 and to pay the 


income from this sum to the testatrix's husband, Nicholas Luquer, dur- 
ing his life, and then to pay over the principal in equal shares to the 
testatrix's two children. As to this sum of $25,000, there were further 
provisions for payment to the surviving issue or descendants of any child 
who predeceased the testatrix's husband and to the surviving child in case 
one of the children predeceased the husband leaving no surviving issue or 
descendants. Finally, if both children predeceased the husband, without 
leaving surviving children or descendants, then the principal was to fall 
into the rest of the residuary estate and to be subject to the subsequent 
provisions of the Will "in favor of my nieces Helen Frederika Shelton 
and Frances Edwards Shelton." : 


As to the balance of the residuary estate held in trust, this was to 
be divided into two equal shares; the net income from one such share 
was to be paid to testatrix's daughter and the net income from the other 
was to be accumulated until the testatrix's son should reach the age of 
21, the accumulations were then to be paid over to him, and the subse- 
quent income was to be paid to him for life. A subsequent provision 
gave the principal of the share of each child to his or her issue or de- 
scendants living at such child's death. If either child died without issue 
or descendants, the income from his or her share was to be paid to the 
surviving child for life, and upon the death of the surviving child, the 
entire principal of the residuary trust was to be paid to the surviving 
child's issue or descendants then living. 


Item Ninth, which contained the final disposition of the residuary 
estate, made provision for the possibility that both the testatrix' s chil- 
dren might die leaving no issue or descendants Sang (J.A. 15-16). 
It read as follows: 

“And in the event of both of my said two chil- 
dren dying without leaving any children, issue or 


descendants them surviving, then Upon ‘the further 
Trust upon the decease of the last survivor of my 
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said Two children, to pay over, convey, transfer, 
assign and deliver in equal shares to my nieces 
Helen Frederika Shelton and Frances Edwards 
Shelton, for their own use forever, the whole of 
said balance of the residue of my property and 
estate composing the Trust fund theretofore held 
for the benefit of my two children. If either of 
my said nieces shall have died before the happen- 
ing of the contingency upon which the above provi- 
sion in their favor would take effect, and shall 
leave issue or descendants her surviving at the 
time such provision would take effect, then such 
issue or descendants shall take in equal shares 
per stirpes and not per capita for their own use 
forever, the share of such Trust property and 
estate which is (sic) or their parent would have 
taken if living, under the provisions of this Will. 


"And if either of said nieces previous to the 
happening of the contingency upon which the provi- 
sion in their favor herein contained would take ef- 
fect, dies without leaving any issue or descendants 
her surviving, then the survivor of my said two 
nieces, her heirs and next of kin, shall succeed 
and be entitled for her and their own use forever, 
to the share of the deceased niece." 
The Codicil of June, 1902, only changed the identity of the trustees 


and executors. 


The two Codicils of February 14, 1929, contained, first a revoca- 
tion of “the legacy left to Frances Edwards Shelton" and second, gifts 
of a solitaire diamond ring to the testatrix's daughter and of $10,000 and 
a small ring to the testatrix's son (J.A. 17). 


William Allen Hayes, husband of Margaret Luquer Hayes, died on 


December 4, 1917; Margaret Luquer Hayes never remarried (J.A. 7). 


Helen Frederika Shelton died on January 24, 1926, unmarried and 
without issue (J.A. 7). 


Nicholas Luquer, husband of the testatrix died on April 5, 1932, 
leaving a Will dated June 8, 1894, and various Codicils, which Will and 
Codicils were admitted to probate in the District of Columbia, April 29, 
1932 (Administration No. 43285) (J.A. 8). 
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Frances Edwards Shelton died on January 25, 1940, unmarried and 
without issue, leaving a Will dated April 30, 1930, which was admitted to 
probate in New York City, April 12, 1940. A final decree of accounting 
of said estate was entered October 27, 1943 (J.A. 8). 


Lynch Luquer died on September 22, 1957, without issue, leaving 
a Will dated December 11, 1956, and a Codicil dated July 27, 1957, which 
Will and Codicil were admitted to probate in the District of Columbia 
October 9, 1957 (Administration No. 93796) (J.A. 8). 


Margaret Luquer Hayes died on December 23, 1957, without issue, 
leaving a Will dated August 19, 1953, which was admitted to probate in 
the District of Columbia, January 14, 1958 (Administration No. 94430) 
(J.A. 8). | 


Following the death on September 22, 1957, of Lynch Luquer, the 
last surviving trustee named by the testatrix, the plaintiff in the proceed- 
ing below, American Security & Trust Company, was appointed Successor 
Trustee by the District Court October 16, 1957. The order of the Dis- 
trict Court then entered also directed the successor trustee to pay over 
the net income from the trust estate to Margaret Luquer Hayes for her 
lifetime, and upon her death to pay over the principal of the trust estate 
as provided in the Will of the testatrix or as provided by order of the 
Court (J.A. 9). 


On April 3, 1958, the successor trustee filed its complaint in the 
District Court to seek the construction of the Will of the testatrix and the 
instruction of the Court as to the person or persons to whom such succes- 


sor trustee should pay over the principal and accumulated income of the 
estate (J.A. 5). As of the date of said complaint, the principal amounted 
to a market value of approximately $135,000 (J.A. 9). 


The complaint, as amended (J.A. 40) named as defendants 18 per- 
sons, six religious or charitable institutions, and three sets of unknown 
heirs at law and next of kin. Answers were filedan behalf of all defen- 
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dants except unknown heirs at law and next of kin. In the case of de- 
fendant Charles B. Hoyt, who had died before the proceeding, an answer 
was filed by his executors. The parties, thus appearing, fell into four 
groups: 

(1) The present appellants, who claimed the entire estate under 
the final clause of Item Ninth of the Will, as heirs and next of kin of the 
testatrix's second dying niece, Frances Edwards Shelton, determined as 
of the date of the death of Margaret Luquer Hayes, the second dying life 
tenant. . 


(2) The appellees, Anne Stockton Goodwin and The Cathedral 
‘Church of St. John the Divine in the City and Diocese of New York, who 
claimed as beneficiaries under the Will of Frances Edwards Shelton, al- 


legedly the testatrix’s sole residuary beneficiary under the first and 
| third clauses of Item Ninth of testatrix's Will. 


(3) Members of the Luquer family and five religious or charitable 
institutions (four of which have filed notices of appeal in this proceeding 
and are referred to herein as “the other appellants"), who claimed, in 
the aggregate, the whole of the estate, but, separately, varying shares 
of the estate, under the Wills of Lynch Luquer and/or Margaret Luquer 
Hayes, children and alleged inheritors by intestacy of the testatrix. 


(4) The executors of Charles B. Hoyt, who claimed the entire 
estate for him as heir and next of kin of Frances Edwards Shelton, de- 
termined as of the date of her death. 


After filing their answer, the executors of Charles B. Hoyt took 
no further part in the proceedings. 


The plaintiff and all other defendants filed motions or cross-motions 
for summary judgment, since there was no dispute as to any of the facts. 


Following oral argument on March 3, 1969, the District Court filed 
a memorandum on March 16, 1959 (J.A. 73) and entered a judgment and 
order in favor of the appellees on April 15, 1959 (J.A. 74). The District 
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Court rendered no opinion, and made no findings of fact or conclusions of 
law. | 


The case is before this Court on appeals filed by these appellants 
and by four religious or charitable institutions claiming under the wills 
of Lynch Luquer and/or Margaret Luquer Hayes. All the appeals have 
been consolidated for argument by order of this Court entered June 22, _ 
1959. 


STATEMENT OF POINTS 
The District Court erred as follows: 


(1) In denying the motion of appellants, Helen King Stockton 
Parker, Marion Savage Heyniger, Charles C. Savage, Jr., William 
Savage, Henry L. Savage, Ernest Savage, Grace Savage and Pauline 
Savage Furness, for summary judgment construing the Will of Helen 
King Luquer as bequeathing the entire residuary estate to said appellants, 
who are the heirs and next of kin of Frances Edwards Shelton, or in any 
event, as bequeathing a one-half share of such residuary estate to said 
appellants, and instructing plaintiff successor trustee to distribute the 
principal and accumulated income of the trust estate in accordance with 
such construction. ! 


(2) In granting the motion of appellee, Anne Stockton Goodwin, 


for summary judgment construing the Will and Codicils of Helen King 
Luquer, deceased, as entitling said appellee, Anne Stockton Goodwin, to 
judgment for the entire assets of the trust estate under said Will, as sole 
residuary legatee and devisee of Frances Edwards Shelton, less the 
abated portion of the specific legacy (given by the Will of said Frances 
Edwards Shelton)to appellee, The Cathedral Church of St. John the 
Divine in the City and Diocese of New York. : 


(3) In granting the motion for summary judgment of appellee, The 
Cathedral Church of St. John the Divine in the City and Diocese of New 
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York, insofar as it is consistent with the granting of the motion of appel- 
lee, Anne Stockton Goodwin. 


(4) Inordering, that after payment of costs and fees, the succes- 
sor trustee should distribute the trust estate to appellee, The Cathedral 
Church of St. John the Divine of the City and Diocese of New York, to the 
extent of $10, 392.19, with simple interest thereon from the 3rd day of 
August, 1940, and the entire balance of said trust estate to appellee, Anne 
Stockton Goodwin. 


SUMMARY OF ARGUMENT 


The Will of the testatrix provides that the principal of the trust 
shall go, under the circumstances which have occurred, to Frances 
Edwards Shelton's “heirs and next of kine!" Instead, the Court below 


awarded it to Frances' legatees. 


The language of the Will, its general pattern, and the circumstances 


of its execution all combine to indicate that the testatrix intended the re- 


_ mainder interest inher estate, upon the death of the life tenants without 
issue, to go to the heirs and next of kin of her second dying niece if, as 
occurred, both nieces predeceased the life tenants without issue. 


The important clause of the Will, the third sentence of Item Ninth, 
reads as follows: 


"And if either of said nieces previous to the 
happening of the contingency upon which the provi- 
sion in their favor herein contained would take ef- 
fect, dies without leaving any issue or descendants 
her surviving, then the survivor of my said two 
nieces, her heirs and next of kin, shall succeed 
and be entitled for her and their own use forever, 
to the share of the deceased niece." 


In failing to recognize that this clause provided a substitutional gift 
to the "heirs and next of kin” of Frances (the second dying niece) since 
she predeceased the life tenants, the Court either ignored such words or 
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treated them as words of limitation and thus meaningless surplusage. 
In either case, the Court committed serious error. _ 


The words “heirs and next of kin" are used only in the third sen- 
tence of Item Ninth. They were omitted from the f irst sentence of the 
same Item, which contains an alternative disposition of the same estate. 
The isolated use of these words in the third sentence is in itself an indi- 
cation that they are used as words of purchase. | 


The words “next of kin" are not words of limitation. While "heirs" 
is presumptively a word of limitation, it can be used as a word of pur- 
chase. When coupled with words which are not words of limitation, the 
presumption as to "heirs" is rebutted, and the combined expression 
“heirs and next of kin", is presumptively to be construed as one of pur- 


chase. | 


In order to carry out the intentions of the testatrix, the comma be- 
fore the words “her heirs and next of kin" should be interpreted as 
standing for the word"or". Even though appellees may contend that 
grammatically the comma should be considered as standing for the word 
“and", the word "and" should be interpreted as "or" since the intention 
of the testatrix so requires. 


The gift in the third sentence of Item Ninth to the "survivor" of the 


two nieces not only designates the one of the two nieces who lives longer 
but also requires that the longer-living niece survive the life tenancies. 
This fact explains the inclusion of the substitutional gift to such sur- 
vivor's “heirs and next of kin". 


The general pattern of the Will indicates intentions of the testatrix 
which can be carried out only by interpreting the last sentence of Item 
Ninth as providing such a substitutional gift. 


The dispositions in Items Fifth through Eighth indicate that she 
intended her children to receive only life interests in her residuary 
estate, and her lineal descendants to inherit only if they survived the 
testatrix's child who was their direct ancestor. 
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From the whole Will, it is clear that the testatrix intended to ben- 
efit only her blood relatives. The only exception is the life estate ina 
trust of $25,000 given to her husband. 


From the items preceding Item Ninth, it is clear that the testatrix 
intended to make gifts only to living persons. The same intention is 


manifest in the second sentence of Item Ninth. 


All of these intentions are consistently fulfilled if the last sentence 
of Item Ninth is construed to give the remainder interest under present 
circumstances to the heirs and next of kin of Frances determined as of 
the end of the life estates. 


On the other hand, the interpretation urged by other parties would 
defeat one or more of these intentions, as well as being contrary to judi- 


cially established presumptions concerning the intentions of the testatrix. 


The other appellants contend that there is an intestacy under the 
circumstances which have-occurred. This result would, of course, 
defeat the indicated intention of the testatrix to keep her property among 
her own blood relatives. It would also defeat her intention of restricting 
her children's interests in her property to life estates, since it would 
recognize them as having the power to dispose by will of the principal of 
the residuary estate. Of course, such a result would be contrary to 
the well established presumption against intestacy. This presumption 
is particularly strong when what is involved is, as here, the interpreta- 


tion of. a residuary clause containing words of general description. 


Finally, it would be contrary to the constructional preference in 
favor of the family and kindred of a testator as against strangers. 


The construction urged by appellees is inconsistent with the in- 
dicated intention of the testatrix to give her property to living persons. 
Moreover, it assumes an unnatural preference on the part of the testa- 
trix to have her property disposed of by the will of a niece rather than 
by the wills of her children. It also makes the final disposition of the 
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testatrix's estate as between the legatees of her two nieces dependent 
upon the pure happenstance of the order of death of her two nieces. 


For all these reasons, it is clear that the Will should be inter- 
preted as giving to the heirs and next of kin of the survivor of the two 
nieces, Frances, "the share of the deceased niece.” __ 


There is, however, a further question as to what is comprehended 
by the last quoted expression. Grammatically, it refers to the share of 
“either of said nieces", who dies without leaving surviving issue before 
the end of the life estates. In the second sentence of the same Item 
Ninth, the word "either"', referring to the same nieces, is clearly used 
in the sense of each of two. There is nothing to indicate that the word 
is used in a different sense in the immediately following sentence, the 
last sentence of the Item. Accordingly, if both nieces died before the 
end of the life estates, leaving no issue, both their shares go to the heirs 
and next of kin of the second dying niece, who, of course, are also the 
heirs and next of kin of the first dying niece. Such an interpretation 
keeps the estate in the family of the testatrix and avoids the unreasonable 
result of vesting the disposition of the entire estate in the control of 
whichever niece happened to survive the other. : 


Alternatively, it is clear that, at least the share originally destined 


for the first dying niece, Helen, passes to the heirs and next of kin of 


the second dying niece, Frances. 


The heirs and next of kin of Frances are to be determined as of the 
end of the preceding life estates, and not as of the date of death of Frances. 
Only such a construction is consistent with the pattern of the Will, which 
elsewhere consistently confines gifts to living persons. | It is also con- 
sistent with the previous decisions of this Court. Determination of the 
heirs and next of kin as of the date of Frances' death would, on the other 
hand, defeat the testatrix's clear intent in this case by giving the remainder, 
at least in part, back to the testatrix's children, who, by the terms of the 
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rest of the Will, were clearly intended to have only life estates. It would 
also raise difficult problems of consistency with the second sentence of 


Item Ninth. 


Finally, the first Codicil of February 14, 1929, revoked the pecu- 
niary legacy to Frances in Item First of the Will and not the subsequent 
provisions in Item Ninth. This is indicated by the use_of the word 

“legacy” in the singular. The fact that the word "legacy" more normal- 
ly refers to a gift of personal property, especially a gift of money, than 
to a gift which included the devise of possible holdings of real estate, and 
the fact that far more persons than Frances alone were potentially bene- 
ficiaries of the subsequent provisions of Item Ninth, including Frances’ 

possible issue and her heirs and next of kin. Finally, the contrary in- 
terpretation would result in an intestacy as to the entire residuary estate, 
a result which can hardly have been the testatrix's intention and a result 
which this Court will not favor. 


Accordingly, under Item Ninth, the entire estate passes to these 
appellants as the heirs and next of kin of Frances, determined as of the 
end of the life estates. Alternatively, at least the one-half share 
originally intended for Helen, passes to them. 


ARGUMENT 
INTRODUCTION 


The W ill of the testatrix provides that the principal of the trust 
- shallgo, under the circumstances which have occurred, to Frances 
Edwards Shelton's heirs and next of kin. The Court below awarded it 


to Frances’ legatees. 


These appellants are the heirs and next of kin of Frances de- 
termined as of the date of the death of the last dying life tenant. They 
are also the closest living blood relatives of the testatrix. They claim 
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that, under the third sentence of Item Ninth of the Will, containing the 
final disposition of testatrix's residuary estate, they are entitled to that 
estate as the heirs and next of kin of the survivor of the testatrix's two 
nieces, determined as of the end of the life estates, and they contend that 
this disposition in their favor was not affected by the first codicil of Feb- 
LuaEy 14, 1929. 


I 


THE LAST SENTENCE OF ITEM NINTH OF THE WILL 
PROVIDES A SUBSTITUTIONAL GIFT TO THE "HEIRS 
AND NEXT OF KIN" OF THE SURVIVOR OF THE TWO 
NIECES, IF SUCH SURVIVOR DIES (AS SHE DID) BE- 
FORE THE END OF THE LIFE ESTATES. 


A 


The Language Of Item Ninth Indicates An 
Intention To Provide A Substitutional Gift. 


1. THE FACT THAT THE WORDS "HEIRS AND NEXT 
OF KIN” ARE USED BY THE TESTATRIX ONLY IN THE 
THIRD SENTENCE OF ITEM NINTH AND ARE OMITTED 
THROUGHOUT THE REST OF THE WILL AND IN PARTIC- 
ULAR FROM THE FIRST SENTENCE OF THE SAME ITEM, 
WHICH CONTAINS AN ALTERNATIVE DISPOSITION OF 
THE SAME ESTATE, INDICATES THAT THESE WORDS 
ARE USED AS WORDS OF PURCHASE, 


The Court below could have reached the result which it did only by 
ignoring the words “heirs and next of kin" or treating them as words of 
limitation, thus rendering them surplusage. In either case, the Court, 
by failing to recognize and apply them as words of purchase, committed 


error. 


The most striking feature of these words is the fact that they ap- 


pear only in the final sentence of Item Ninth, which is the very last provi- 
sion of the Will disposing of the residuary estate. In the very same 
Item, the gift in the first sentence to the two nieces, which was obviously 
intended to constitute a gift of no less absolute interests, employs no 
such words as "heirs and next of kin." The words there used are “to 
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my nieces Helen Frederika Shelton and Frances Edwards Shelton, for 
their own use forever."' These were clearly intended to give the nieces 


the entire remainder, not merely life estates. 


Faced with the possibility that a niece might predecease the life 
tenants, without leaving issue, a situation which she covered in the third 
sentence of Item Ninth, the testatrix could have simply given the surviv- 

ing niece the share of the deceased niece. If this were all that she in- 


‘tended, it would have been normal for her to use in the third sentence 
: language similar to that which she used in the first. She would have 


provided in the third sentence of Item Ninth that "the survivor of my said 
two nieces shall succeed and be entitled for her own use forever, to the 
share of the deceased niece." Instead, she deliberately included, for 
the first time, in her Will, after mention of the survivor of her two 
nieces, the words “her heirs and next of kin". The language thus ac- 
tually used differs in scheme from that used in the first sentence, by 

‘inclusion of the additional language indicated by underlining in the follow- 

ing quotation: 'The survivor of my said two nieces, her heirs and next 
of kin, shall succeed and be entitled for her and their own use forever, 
to the share of the deceased niece." 


The first and third sentences of Item Ninth both deal with the same 

property. They appear in close juxtaposition in the Will. Both were 

_ drawn by the same draftsman, who undoubtedly understood the technical 
connotations of the words he employed. Consequently, if he had actu- 
ally intended, as appellees claim, to provide for identical kinds of gifts 
in both instances, he would certainly have employed identical language. 
Every principle of clarity and good draftsmanship would have required 
this result. 


The only reasonable explanation for the difference in language be- 
tween the first and third sentences of Item Ninth is that, in the final 
sentence, the testatrix intended to provide for an additional disposition 
over under certain conditions. The words “heirs and next of kin" can 


15 


only be explained by recognizing that she intended them to constitute 
words of purchase designating a group of alternate takers in the event 
that the “survivor of my said two nieces" (the longer-living of the two 
nieces) herself failed to survive the life tenants. 


The words “heirs and next of kin", so obviously omitted from the 
first sentence of Item Ninth and added to the third sentence with delibera- 
tion and intent, cannot simply be ignored or treated as surplusage. The 
intent of the testatrix as gathered from the Will and in the light of her 
circumstances must, if it is possible, be given effect. : Pyne v. Pyne, 
81 U.S. App. D.C. 11, 154 F. 2d 297 (1946). | 


It is to be noted that the will was drawn in New York by an attorney 
who undoubtedly was familiar with the fact that under modern statutes 
such words as “heirs" are not needed to grant afee simple as to realty, 
and that, of course, no words of limitations were ever required as to 
personalty. This knowledge is demonstrated by the omission of the 
words “heirs and next of kin" not only throughout the testatrix's Will, 
except in this one instance, but also throughout the Will of testatrix's 
husband, which was executed on the same day and written in the same 
handwriting. | 


2. THE WORD "HEIRS", WHEN COMBINED WITH THE 
WORDS “NEXT OF KIN", A TERM OF PURCHASE, FORMS — 
A_TERM WHICH IS PRESUMPTIVELY ONE OF PURCHASE. 
Although the word "heirs", where the context shows no such con- 
trary intent as appears here, is presumptively a word of limitation, this 
Court has clearly recognized that it can be used as a word of purchase. 


: Guernsey v. Guernsey, 36 N.Y. 267, 268 (1867) applying New York statutory 
law then in effect and now continued in effect as New York Real Property Law, 
Section 240.1. See also D. C. Code 1951, Title 45, Section 201; Restatement, 


Property, Sec. 39. 


2 See Will of Nicholas Luquer (J. A. 62). 
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In Greenwood v. Page, this Court stated, " . . . when the word 
heir is used as one of limitation, it must be given that effect, but the 
contrary is true if its use in context clearly indicates that it is intended 
to constitute a disposition by purchase." 78 U.S. App. D.C. 166, 169, 
138 F. 24 921, 924 (1943). 


Here the word is coupled with words which are not words of limita- 
tion, “next of kin.”’ The reasonable construction of the phrase is, of 
course, that the word "heirs" was included to govern the disposition of 
real property and the words "next of kin" to govern the disposition of 


personal property. The Restatement of the Law of Property, Section 


27, comment c, lists six variations of the forms used as words of limita- 


tion and inheritance, none of which includes "next of kin."? The fact, 


therefore, that the word "heirs" is coupled with words which are not 
properly words of limitation is an indication that, in this case, the whole 
combination, including the word "heirs", should be regarded as a 
‘term of purchase. 


‘ "e. Forms constituting required words of inheritance. The requirement 
stated in this Section as to the inclusion in the conveyance of words of general 


inheritance with respect to the conveyee is satisfied by any one of the following 
forms of limitation to the conveyee and his heirs: 


"yd, ‘to B and his heirs'; 

"2. ‘to B and the heirs of B'; 

3. ‘to B and his heirs and assigns'; 
"4. ‘to B and his heir'; 

"5. "to B and heirs’; 

"6. ‘to B and heir. * 


"These forms are substantially all the forms that are regarded as satisfy- 
ing the requirement for words of general inheritance within the meaning of the 
rule as stated in this Section." Restatement, Property, Section 27, comment c. 
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3. CASES INTERPRETING THE TERM “HEIRS AND AS- 
SIGNS" HAVE NO APPLICATION TO THE PRESENT CASE, — 


In the District Court, appellees relied on the decision of this Court 
in Glotzbach v. Kneessi, 73 App. D.C. 282, 121 F. 2d 30 (1941) to 
claim that the words “heirs and next of kin" were words of limitation. 
That case involved, however, not the words used in testatrix's Will, but 
an entirely different phrase, which is well established as a term of limi- 
tation, namely, "heirs and assigns."' The decision in the Glotzbach 
case followed a decision of the New York Court of Appeals in In re_ 
Tamargo, 220 N.Y. 225, 115 N. E. 462 (1917), which also involved the 
phrase, "heirs and assigns."" The New York Court pointed out the 
reason why the word "assigns", coupled with "heirs", almost inevitably 
leads to the construction that the phrase is one of limitation. A gift to 
“A, his heirs and assigns" necessarily implies in A the complete power 
of disposition of the property. As stated by Chief Justice Peters in the 
passage from Keniston v. Adams, 80 Me. 290, 144A. 203 (1888), quoted 
by the New York Court of Appeals at p. 229: "The language here is to 
assigns as well as to heirs, and the power of assigning implies an ab- 
solute title." ; 


The holding with respect to the character of the phrase “heirs and 


assigns" obviously has no application whatever to the present case. 
Indeed, it may be pointed out that the New York Court, in rejecting the 
attempt to read "heirs and assigns" as creating a substitutional gift 
drew a significant contrast between the word "assigns" and the words 
“next of kin." It said, at pp. 231-232: "To sustain the claim here 
of the respondents would require a disregard of the specificness of the 
gift ‘unto the following named persons, viz.;' the insertion of the word 
‘or' immediately preceding the words ‘their heirs'; the erasure of the 
word ‘assigns’ and the insertion in the place thereof of the words ‘next 
of kin’; the transposition of the words 'per stirpes and not per capita’ 
to immediately follow the words ‘next of kin’; and the doubtful applica- 
tion of the words 'share and share alike.’ " (Underlining supplied. ) 
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The implication of this passage is that “heirs and next of kin" 
might well have been held by the New York Court to create a substitu- 
tional gift. 


4. THE COMMA BEFORE THE WORDS “HER HEIRS AND 
NEXT OF KIN” SHCULD BE INTERPRETED AS STANDING 
FOR "OR" IN ORDER TO CARRY OUT THE INTENTIONS 
OF THE TESTATRIX. 


There is no doubt that had the Will read "the survivor of my said 
two nieces or her heirs and next of kin,"" the words would be those of 
| purchase, not limitation, creating a substitutional gift While the 
word "or" is absent, and therefore the language is not as explicit as 
might be desired, as this Court has stated: 


*'The law in this jurisdiction, as well as in all 
the states of the United States, is that the inten- 
tion of the testator is the basic and fundamental 
rule in the construction of wills, and the intention 
should be determined by construction of the whole 
will and not from detached paragraphs; and where 
the intention is apparent, it should be given effect - 
and this is true - even though to do so involves 
the rejection of the literal meaning of particular 
words.’ Walker v. Thomas, 64 App. D.C. 148, 
149-150, 75 F. 2d 667, 667-669, 99 A.L.R. 713. 
‘In order to reach this end words may be supplied 
and omitted and sentences transposed.* Farrar 
v. Bingham, 68 App. D.C. 93, 95, 93 F. 2d 252, 
254." Hilton v. Kinsey, 88 U.S. App. D.C. 14, 
17, 185 F. 2d 885, 888 (1950). 


Here we do not have to reject the literal meaning of words, or transpose 
sentences, or omit words. All that need be determined is whether the 
isolated use of "theirs and next of kin” in this context was intended: 


c Restatement, Property, Section 37, comment 1; see, e.g. Brownell v. 
Leutz, 149 F. Supp. 98, 103 n. 8 (D.N.D. 1957); Heitzig v. Goetten, 347 Il. 

' 619, 180 N.E. 428, 432 (1932); Proctor v. Clark, 154 Mass. 45, 27N. E. 673 
(1891); In re Evans Will, 234 N.Y. 42, 136 N.E. 233, 234 (1922). See also 
In re Burrow's Estate, 259 N. Y..449, 182 N.E. 79, 80 (1932) where the words, 
"heirs or assigns", in a limitation, "to A, his heirs or assigns", were held to 
be words of purchase. 


19 


(1) as no more than a description of the estate granted, contrary to the 
practice throughout the will of not using such words; or (2) as a de- 
scription of an alternative class of takers, consistent with the pattern 
of disposal in the Will, with, at most, the need only to replace the com- 
ma with the word "or" so that the phrase reads "survivor of my two 
said nieces or her heirs and next of kin" to make this meaning indispu- 
table. 


In Scott v. Powell, 86 U.S. App. D.C. 277, 182 F. 2475 (1950) 
this Court, in the analogous circumstances of finding a requirement of 
survivorship of the life tenants, stated | 

“Thus, we do not give too great consideration to 
the comma or to the ‘or’ separate from context. 


“Rather we find the meaning of the phrase 
from the intent derived from the whole of AE 
will."' (p. 282) 


Appellees in effect contend that, in the phrase as written, "the 


survivor of my said two nieces, her heirs and next of kin," the comma, 
as a matter of grammar, implies the word "and", not Nor", Never- 
theless, even if the word “and" had actually been spelled out, its inter- 
pretation as the equivalent of "or" would be proper to carry out the in- 
tention of the testatrix. To interpret the comma as "or" and the 
following phrase as words of purchase is, of course, to recognize the 
Will as designating a group of remaindermen, separate and distinct 
from the "survivor of my said two nieces," and thus as providing a 
substitutional gift in case "the survivor of my said two nieces" fails to 
take. 


The courts have long recognized and given effect to such construc- 
tions where the intent of the testator has warranted, even though the 
word "and" was used to introduce an expression usually construed as 
technical words of limitation, Thus in Pearson v. Stephen, 5 Bli. 
(N.S.) 203 (1831), the remainder following a life estate was to the 
testator's sons “and their respective issue", the issue to take per stirpes. 
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‘Normally, of course, at that time the word "issue" had as technical a 
connotation as the word “heirs'', being employed to create a fee tail. 
Nevertheless, based upon the intent of the testator as reflected in the 
will as a whole, the House of Lords held that these words created a 
substitutional gift to the issue of. any son who predeceased the testator. 
In Clay v. Pennington, 7 Sim. 370 (1835), a remainder in the form “to 
the children of A and their lawful issue" was held to enable issue of 
children predeceasing the testator to take by substitution, although had 
the word "issue" been technically construed as a term of limitation the 
gift as to those children would have lapsed. In the case of In re Coulden, 
[1908] 1 Ch. 320, the remainder was to the testator's "then surviving 
children and their respective issue." A technical construction of these 
words, like the construction claimed by appellees here, would have held 
the quoted language to constitute words of limitation, giving each of 
testator's children a proportionate share in fee if he survived, but caus- 
ing his share to lapse if “he predeceased. Instead, based upon the testa- 
tor'’s natural intent that his blood relatives should not be excluded by the 
fortuity of their parent's death, the court held that the word “issue” was 
not a term of limitation, and permitted issue of children who predeceased 
the date of distribution to share. 


The recognition of such a substitutional gift would effectuate what 
appears to be the intention of the testatrix, as indicated by the general 
pattern of her Will and the circumstances under which it was made. 


- For other cases reaching the same result in order to effectuate the testa- 
tor's purpose, see Burrell v. Baskerfield, 11 Bea. 527 (1849) (“and their chil- 
dren”); Dick v. Lacy, 8 Bea. 214 (1845) ("and their descendants per stirpes"). 
In the latter case the court specifically followed Pearson v. Stephen. 


21 


5. THE WORD "SURVIVOR", AS USED IN THE LAST 
SENTENCE OF ITEM NINTH, REQUIRES SURVIVORSHIP 
BY THE NIECE BEYOND THE DEATH OF THE LAST 
LIFE TENANT. 

One obvious meaning of "survivor" here is the one of the two nieces 
who lives the longer of the two. This is a common meaning of the word, 
and in several instances in the Will the word "survivor" is used de- 
Scriptively as the one of two individuals who outlives the other.! Thus, 


in context, survivor, initially refers to the niece who outlives the other. 


This definition, however, does not necessarily complete the mean- 
ing of a"survivor."" The question arises as to whether the use of the 


word "survivor" here also requires survivorship beyond the death of 


the life tenants. The context suggests suchan intent, as does the entire 
pattern of the Will, including particularly the second sentence of Item 
Ninth. Otherwise there could be incongruous results. _ For example, 
if "survivor" does not also require survivorship of the life tenants, and 
if niece Frances had predeceased the life tenants leaving issue who sur- 
vived them, this issue would take Frances' "share" under the second 
sentence of Item Ninth, but Frances' estate would take Helen's "share" 
under the third sentence. It would seem unlikely that the testatrix 
would desire the estate of a dead niece to take this share in preference 
to that niece's issue who survived the life tenants. If there were no 
such issue, it would seem improbable that the testatrix would prefer the 
estate of a niece who predeceased the life tenants to the estates of her 
children, the life tenants. : 


Survivorship of the life tenants also is required by the rule of con- 
struction in Restatement, Property, Sec. 251. “Ina limitation pur- 
porting to create a remainder or an executory interest, a description of 


s Item Seventh - "If my daughter Margaret K. shall be the survivor. . . and 
if my son Lynch Luquer be the survivor . . ."" Item Eighth - "And upon the 
decease of such survivor. . . ," Item Ninth (first Sentence) - ". . . upon 
the decease of the last survivor . . . " 


22 


the intended takers as persons 'who survive’ or who are ‘living’ or by 
other language of the same import, but which fails to designate the time 

to which such takers must survive, tends to establish the time of termi- 
nation of all preceding interests as the time to which survival is required." 


This Court, in Gaine v. Payne, 86 U.S. App. D.C. 404, 182 F. 2d 

246 (1950) specifically applied this rule to a situation similar to that 
here presented. There the limitation was to Anna and Estella for life, 
and upon the death of the survivor of these two, then in equal shares to 
Edwin, Edward, and Bertram "or the survivors or survivor of them." 
The Court held that Edwin and Edward, who survived the testatrix, but 
predeceased the life tenants, took nothing because there was a require- 
ment of survivorship of the life tenants, and that Bertram, who was the 
survivor who survived the life tenants, took the entire estate. This 
decision appears to be applicable a fortiori here and controlling. In 


Caine v. Payne this Court reached this conclusion even though intestacy 


might have thereby resulted in certain circumstances. 


B 


The General Pattern Of The Will Indicates 
Intentions Of The Testatrix Which Can Be 
Carried Out Only By Interpreting The Last 
Sentence Of Item Ninth As Providing A 
Substitutional Gift. 


1. THE PATTERN OF THE WILL THROUGH ITEM EIGHTH. 


To determine the general pattern of this Will, it is necessary first 
to examine the provisions of Items Fifth through Eighth. These Items 
provide, as the testatrix’s first desired disposition of her residuary 

estate, life estates to her two children, with remainders in fee simple 
absolute to the issue or descendants of the life tenants who survive their 

life tenant ancestor. Since the testatrix's children had no children or 
descendants at the time of her death, this disposition created potential 
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remainders in the unborn issue of the children subject to a condition 
precedent of birth alive! Had testatrix's children had issue after her 
death, the issue's remainder interests would have been subject to the 
requirement that they survive their life tenant ancestor, both by the ex- 
plicit terms of the Will, and by established rules of construction even 
absent such an express requirement of survival in the Will.? 


Although this disposition failed to take effect because the life 
tenants died childless, it sheds considerable light on the testatrix's 
intentions, and on the interests created by Item Ninth, as follows: 


1) The testatrix's children, the life tenants, were to receive 
life estates only, as to the testatrix's residuary estate, Elsewhere in 
the Will, as to certain limited bequests, they were to receive outright 
gifts (Item Second and Codicil dated February 14, 1929), but no such 
provision is made as to the major portion of the estate which is here 


involved. 


2) The testatrix's direct lineal descendants, her children's 
issue and descendants, were to inherit only if they survived the testatrix's 
child who was their direct ancestor. : 


3) The provisions in favor of the issue and descendants of 
the life tenants made it impossible for the interests created by Item 
Ninth to vest prior to the death of the last surviving life tenant. As ex- 
plained in the following section, the interests created by Item Ninth 
could be no more than remainders subject to condition precedent with 
vesting, if ever, postponed until the last life tenant died.® 


1 See Restatement, Property, Sec. 273. 


2 See Restatement, Property, Sec. 273, Hlustration 2. 


* See Restatement, Property, Sec. 278, comment d; D.C. Code 1951, 
Title 45, Sec. 812. | ! 
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2. THE PATTERN OF ITEM NINTH. 


We turn now to the pattern as shown by Item Ninth. That Item 
consists of three sentences. The first sentence provides: 


"And in the event of both of my said two children 
dying without leaving any children, issue or de- 
scendants them surviving, then Upon the further 
Trust upon the decease of the last survivor of 
my said Two children, to pay over, convey, 
transfer, assign and deliver in equal shares to my 
nieces Helen Frederika Shelton and Frances 
Edwards Shelton, for their own use forever, the 
whole of said balance of the residue of my prop- 
erty and estate composing the Trust fund therefor 
held for the benefit of my two children." 


As long as the life tenants had no live issue, by this sentence, and 
if there had been no other provisions, each niece would have acquired a 
remainder as to one-half share subject to a single condition precedent, 
namely - the death of the life tenants, the testatrix's two children, with- 
out surviving issue. The nature of this condition precedent is such, 
however, that the remainders to the nieces could not vest or become 
present interests under any circumstances until the death of the life 
tenants.? 


Had Item Ninth stopped at the end of the first sentence, there 
would have been no requirement that the nieces survive the life tenants, 
and the remainders, while subject to a condition predecent, would not 

have been subject to defeasance for failure to survive the life tenants. 


1 in Pyne v. Pyne, 81 U.S. App. D.C. 11, 154 F. 2d 297, 298-299 (1946) a 
limitation to Caroline for life, then to Caroline's issue who survive her, and if 
Caroline died without surviving issue, then to John, Charles, and Henry, was 
held to grant John, Charles, and Henry a remainder subject to condition pre- 
cedent, the death of Caroline without surviving issue, citing D.C. Code, 1940, «. +». 
Sec. 45-812. See also Reeves v. American Security & Trust Co., 72 App. D.C. 
403, 115 F. 2d 145, 146 (1940). The Restatement, Property, Sec. 278, com- 
ment d, is to the same effect. Also in Restatement, Property, Sec. 277, il- 
lustration 4, it is noted that if, at any time during the life of the life tenant, there 
were issue living, the issue would have a remainder vested subject to defeasance, 
and the limitation over (here the limitation to the nieces) would create an exec- 
utory interest only. 


25 


Had the Will thus ended, since the condition precedent was in fact ful- 
filled, the result would have been that niece Frances' share would have 
gone to her estate even though she predeceased the life tenants. Re- 
statement, Property, Sec. 157, illustration 1. Niece Helen's share, 
Helen having predeceased the testatrix without issue, would have lapsed, 
and would have descended by intestacy. The estate being personalty 
would have gone to the testatrix's next of kin (here the estates of the 
testatrix's children, the life tenants, and the estate of her husband; see 
D.C. Code, 1940, Title 18, Section 70, et seq., which sets forth the 
law as in force at the testatrix's death). | 


The testatrix, however, did not stop at the end of the first sentence 
of Item Ninth. The second sentence provides: | 


"If either of my said nieces shall have died before 
the happening of the contingency upon which the 
above provision in their favor would take effect, 
and shall leave issue or descendants her surviv- 
ing at the time such provision would take effect, 
then suchissue or descendants shall take in equal 
shares per stirpes and not per capita for their 
own use forever, the share of such Trust prop- 
erty and estate which his or their parent would 
have taken if living, under the provisions of this 
Will." 


The “contingency” referred to clearly is the death of the life tenants 


without surviving issue, since that is the condition precedent to the vest- 
ing of the interests, provided for the two nieces. Thus by this second 
sentence a requirement is added that the nieces survive the life tenants 
under certain limited circumstances -- namely, if either niece has is- 
sue who survive the life tenants. In such case, the one-half share, 
otherwise destined for that niece or her estate under the first sentence 
of Item Ninth, would go to her issue surviving the life tenants, if the 
niece predeceased the life tenants. 


This was a “substitutional gift, '" not requiring that the nieces 
survive the life tenants in all circumstances, but providing that if either 
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niece predeceased the life tenants leaving issue who survived the life 
tenants, that niece was to be replaced as remainderman by such issue i 

If either niece had issue, the actual takers could not have been determined 
until the end of the life tenancies. Survivorship is required and the 


class of taker is closed at the moment of death of the last life tenant. 


Since both nieces died without issue, however, this second sentence of 


Item Ninth is without effect, except as it further illustrates the pattern 
of disposition and intent of the testatrix to give to those living at the 
death of the last life tenant. 


The third sentence of Item Ninth, the sentence upon which this 
case turns, is the opposite side of the coin from the second sentence, 
for it covers the situation where either niece dies without surviving issue 
prior to the death of the last life tenant. It has already been set out but 
will be quoted again here for convenience: 

*tAnd if either of said nieces previous to the hap- 

pening of the contingency upon which the provision 

in their favor herein contained would take effect, 

dies without leaving any issue or descendants her 

surviving, then the survivor of my said two 

nieces, her heirs and next of kin, shall succeed 

and be entitled for her and their own use forever, 

to the share of the deceased niece." 
These appellants contend that since both nieces, Helen and Frances, 
predeceased the life tenants without issue surviving, and since Helen 
predeceased Frances, the “shares” of both nieces pass under this 
sentence, to the “heirs and next of kin" of Frances, and those “heirs 
and next of kin" are determined at the time of the death of the last life 
tenant. As indicated above, the word “survivor", coupled with “heirs 
and next of kin", should be construed both as describing the niece who 
lives the longer of the two and as imposing a requirement of survivor- 
ship of the life tenants. As also indicated above, the words, “heirs 


= See discussion in Scott v. Powell, 86 U.S. App. D.C. 277, 182 F. 2d 75, 
78-79 (1950), and cases there cited. 
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and next of kin", should be interpreted as words of purchase, not limita- 
tion, providing a substitutional gift to a class of beneficiaries if the sur- 
vivor of the two nieces predeceases the life tenants without leaving issue. 


In other words, these appellants contend that the share which niece 
Helen would have received had she survived the life tenants did not lapse 
because she predeceased the testatrix, but, under the third sentence of 
Item Ninth goes to the "heirs and next of kin" of Frances, determined 
as of the end of the preceding life estates. The share of Frances 
devolves in the same way because this third sentence of Item Ninth im- 
poses a requirement of survivorship of the life tenants. 


3. THE TESTATRIX INTENDED TO BENEFIT BLOOD RELATIVES. 
eee eee EN ELA LIVES. 


Examination of the Will as a whole shows that, aside from a life 
estate in the sum of $25, 000 for the benefit of her husband, the only 
persons named by the testatrix as her beneficiaries were all blood 
relatives - her son and daughter and her two nieces, children of her 
brother. Moreover, she was careful to restrict her two children to 
life estates. These provisions demonstrate an attempt to keep the 
property among blood relatives and not to permit it to fall into the hands 
of her husband's collateral relatives. 


The circumstances of the testatrix explain and reinforce this con- 
clusion. She had her own estate, derived, at least in part, from her 
father, Henry Shelton, from whom she inherited in 1843 the sum of 
$37, 242.40. The Will of the testatrix is one of two mutual wills ex- 
ecuted by her and her husband on the same day in 1894 in almost exactly 
the same terms. Under the circumstances which have occurred, the 
deaths of their children, Lynch and Margaret, without issue, Nicholas’ 
Will then executed gave the remainder of his estate to his (Luquer ) 
nephews and niece or their issue. The general scheme, as between 
the testatrix and her husband, was, therefore, that if their children 
died without issue, her estate was to go to her relatives and his to his. 
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4. THE TESTATRIX INTENDED TO BENEFIT LIVING PERSONS. 


Another point to be noticed from an examination of the whole Will 
is that in all the items preceding Item Ninth, the testatrix has been 
‘careful to make gifts only to living persons. Under no other item of 
the Will could the estate of a deceased person claim any share in the 
testatrix's property. The same is, of course, true, under the second 
sentence of Item Ninth. According to appellants’ construction of the 
first sentence, as modified by the third, it is true also of the remainder 
of Item Ninth. 


5. THE TESTATRIX INTENDED TO LIMIT HER CHILDREN, 
- IN GENERAL, TO LIFE ESTATES. 


Except for the bequest in Item Second of a remainder interest in 
$25,000, and the bequest in the codicil of February 14, 1929, of certain 
jewelry and $10,000, the testatrix limited her two children's interests 
to life estates, preferring, as against her children's estates, her chil- 
dren's issue, if any, who survived them, or, in the absence of such is- 
sue, her nieces, their heirs and next of kin, or their issue who survived 

her children. This same type of preference is shown even as to the 
$25,000 amount, as provided in Items Third and Fourth if both her chil- 
' dren predeceased her husband leaving no issue. 


6. INTERPRETATION OF THE LAST SENTENCE OF ITEM 
NINTH AS PROVIDING A SUBSTITUTIONAL GIFT WOULD 
CARRY OUT THESE INTENTIONS. 

The interpretation that the last sentence of Item Ninth provides a 
substitutional gift to the heirs and next of kin of Frances, as determined 
at the end of the life estates, thus carries out the intentions of the testa- 
trix as shown by the features of the Will referred to, in the circum- 
stances under which the Will was made. _ It keeps the property among 
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the blood relatives of the testatrix. It denies the children more than 
life estate interests to which the Will apparently intended to restrict 
them. It gives the property, not to the estate of a deceased person, 
but to persons living at the time the estate comes into possession. 


Cc 


The Interpretations Urged By Other Parties 
Would Defeat Such Intentions And Would As- 
sume Intentions Of The Testatrix Which This 
Court Should Be Reluctant To Ascribe To Her. 
On the other hand, the results contended for by the other parties 
to this appeal fly in the face of the intentions of the testatrix referred 
to above, as well as other intentions which the Court will presume her 


to have had in the absence of any indication to the contrary. 


1, THE INTERPRETATION URGED BY OTHER APPELLANTS, | 


(a) An interpretation of intestacy would 
defeat the testatrix's intention to benefit 


blood relatives and living persons. 


The other appellants contend that there is an intestacy under the 


circumstances which have occurred. It must be conceded that, if the 
words “heirs and next of kin" were not construed as providing a sub- 
stitutional gift, but only as words of limitation, there would be much to 
support this position. The gift in the third sentence of Item Ninth is 
to the "survivor" of the two nieces. As indicated above, this word 
should be construed to require survivorship by the niece, of the life 
tenants. | 


On the other hand,the result of intestacy would be to defeat the 
intention of the testatrix to keep her property among her own relatives, 
since by the wills of her two children the property would pass to cousins 
on her husband's side and charities designated by her children. The 


30 


result would also defeat her obvious intention of restricting her chil- 
dren's interests to life estates, since it would give them the power to 


dispose of the remainder interest in her estate. 


(b) An interpretation of intestacy would 
be contrary to the judicially established 
presumption as to the intention of the 
testatrix. 


In addition to defeating the specific intentions of the testatrix as 
gathered from the Will and her circumstances, a holding of intestacy 
would defeat an intention, presumed as a matter of law, that a testator 


does not intend his property so to pass. Bunker v. Jones, 86 U.S. App. 


D.C. 231, 234, 181 F. 2d 619, 622(1950). This presumption is 
"greatly strengthened by words of general description in the residuary 
clause." (Fairclaw v. Forrest, 76 U.S. App. D.C. 197, 203, 130 F. 
2d 829, 835 (1942). The property here involved is described, in Item 
Second of the Will, the initial residuary clause, as “all the rest, residue 
and remainder of my estate real and personal andproperty of which I have 
any power of disposition . . ." After making certain specific provi- 
sions for 2 $25,000 amount in Items Third, and Fourth, the testatrix, in . 
Item Fifth of the Will, disposes of "the balance of such rest, residue 
and remainder of my property and estate . . ." Items Sixth, Seventh, 
Eighth, and Ninth give further details as to that disposition, with Item 
Ninth being the final residuary disposition. The language and the in- 
volved and extensive provisions of the Will leave no doubt that the testa- 
trix was seeking to dispose of all her property and the Will should be 
construed to avoid intestacy where the language used permits. 


In addition, an interpretation of intestacy would be contrary to 
another constructional rule of preference, namely, that" '. . . [Of] 
two equally probable interpretations of a will, that shall be adopted 
which prefers the family and kindred of the testator to utter strangers.' “ 
Hilton v. Kinsey, 88 U.S. App. D.C. 14, 19, 185 F. 2d 885, 890 (1950) 
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quoting with approval from Schouler, Wills. This rule reinforces the 
indicated intent of the testatrix to benefit her blood relatives, and, other 
things being equal, makes these appellants, who are the testatrix's 


closest living blood relatives, the preferred group of claimants. 


2. THE INTERPRETATION URGED BY APPELLEES. 


(a) An interpretation in favor of the 
estate of a deceased niece would defeat 
the intention of the testatrix to benefit 


living persons. 

The position of the appellees likewise defeats the intentions of the 
testatrix as gathered from the pattern of her Will, and ascribes an in- 
tention to the testatrix which would hardly seem to be normal. As in- 
dicated above, throughout the other items of the Will, the testatrix is 
careful to direct her gifts only to persons who will be living at the time 
the gift takes effect. This is true also as to the second sentence of 
Item Ninth. The result of denying that the third sentence of Item Ninth 
provides a substitutional gift and holding that Frances would not have to 
survive the life tenants to take is to give the testatrix's property to the 
estate of a deceased person, which would be inconsistent with the pattern 


noted. 


(b) Such an interpretation would also 
ascribe to the testatrix an unnatural 
preference for her niece's estate over 
her children's estates. 

The result claimed by appellees also seems unnatural in that it 
involves the assumption that the testatrix preferred:to have the final 
disposition of her property controlled by the will of a niece rather than by 
the wills of her children. This curious result would seem hardly to 
accord with the normal desires of testators. It is, therefore, to be 


avoided unless required by the language of the will. Another curious 
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feature of such a result is that, from the standpoint of the testatrix at 
the time she executed the Will, that is while both nieces were still alive, 
it would appear to be a pure gamble, for no logical reason, as to which 
‘of the nieces should, by will, control the disposition of the testatrix's 
entire estate. One could easily understand a provision under which the 
surviving niece, if she came into possession of the estate, should have 
complete disposition of the estate. In the circumstances which actually 


‘occurred, where both nieces died before either came into possession of 


any part of the estate, it seems impossible that there could have been 
any rational basis for preferring thelegatees of one over the legatees of 
the other. A construction of the Will, so whimsical in operation, based 
upon the mere happenstance of the order of the nieces’ deaths, should be 
avoided if possible. 


3. ALL THESE CONSIDERATIONS INDICATE THAT THE 
LAST SENTENCE OF ITEM NINTH SHOULD BE INTER- 
PRETED AS PROVIDING A SUBSTITUTIONAL GIFT TO 
THE HEIRS AND NEXT OF KIN OF FRANCES UNDER THE 
CIRCUMSTANCES WHICH HAVE OCCURRED. 


All of the undesirable results referred to above are avoided if the 
words “heirs and next of kin", whose inclusion in Item Ninth is other- 
wise inexplicable, are recognized and applied as words of purchase, 
resulting in the treatment of the final clause as providing a substitutional 
gift in the circumstances which have occurred. 


The estate then remains among the testatrix's blood relatives. 
Her children are restricted to life estate interests. There is no in- 
testacy. The property goes directly to persons living at the time the 
gift takes effect. The same persons benefit as would have benefitted 
if it had been Helen, rather than Frances, who survived the actual date 
of Frances’ death. 
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suf 


THE DISPOSITION TO THE HEIRS AND NEXT OF KIN 

OF THE SURVIVOR OF THE TWO NIECES, PROVIDED 

IN THE LAST SENTENCE OF ITEM NINTH, APPLIES 

TO BOTH THE SHARES WHICH THE NIECES WOULD 

HAVE RECEIVED IF BOTH HAD SURVIVED THE te 

TENANTS. 

There was obviously no lapse of the gift to Helen, even though she 

predeceased the testatrix, since the last sentence of Item Ninth clearly 
provided a, gift to Frances, her heirs and next of kin, of the share Helen 


would have received if she had survived the life tenants. 


The only question of interpretation here involved is, therefore, 
whether in the third sentence of Item Ninth, the phrase "either of said 
nieces" applies only to Helen, the niece who died first, predeceasing the 
life tenants, or whether it applies to both nieces, since both predeceased 
the life tenants. While, according to the dictionary, both interpreta- 
tions are possible,! it has been held that the word "either" will be 
construed to apply to each of the testator's children where the will shows 
that this was the testator's intent. Watson v. Watson, 223 Mass. 425, 
111 N.E. 904, 906 (1916). See also Chidester v. Springfield & Mlinois 
South Eastern Railway Co., 69 Ill. 87, 89-90 (1871); Kibler v. Parker, 
191 Ark. 425, 86 S.W. 2d 925, 926 (1935). In the latter case, the 
court stated, "[T]he use of the word either" in the option agreement to 
appellees was used in the sense of both, and such use is not uncommon." 
(p. 926) 


The same phrase (with the addition of "my": “either of my said 


nieces") is used in the immediately preceding sentence, and there its 
meaning is beyond dispute. Moreover, the second sentence of Item 
Ninth is the coordinate of the third sentence here involved, the second 


SS 
See Webster's New International Dictionary, Second Edition, Unabridged, 
. 283; “either . . ., adj. . .. 1. Each of two; the one and the other; 
2 One or the other (of two alternatives) . . either, pron.; one of two; the 
one or the other . . . -- sometimes, esp. formerly, of more than two, for 
any one." 
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sentence providing for the situation where a niece leaves issue who sur- 
vive the life tenant, and the third sentence providing for the situation 
where there are not such issue. Accordingly, the phrase should be 
construed to have the same meaning in each of these companion sentences. 
As the Supreme Court has said: 
"| . . 'that the very same words in a will should 

receive one construction when applied to one por- 

tion of the devise, and another construction as ap- 

plied to another, is not reconcilable. with reason’ 

. ..  A-rule of construction which would give 

different meanings to the same words, in the same 

sentence, could only be tolerated where, from the 

whole context of the will, it is evident that without 

such construction the general intent of the testator 

as to the disposition of his realty would be frus- 

trated.” Abbot v. The Essex Company, 59 U.S. 

202, 18 How. 202, 216, 15 L.Ed. 352, 357 (1856). 

There is no question but that in the second sentence of Item Ninth 
the phrase “either of my said nieces" applies where both nieces pre- 
decease the life tenants leaving issue who survive them. Thus, if 
‘Helen and Frances each predeceased the life tenants, and each left issue 
who survived the life tenants, it is unthinkable that the issue of only one 
niece would take, or that the issue of neither niece would take. The 
clear intent is that the second sentence should apply whether one or both 


nieces predeceased the life tenants leaving surviving issue. 


There is no reason to construe the third sentence differently. 
Under the construction suggested the shares of both nieces go to the heirs 
and next of kin of niece Frances, determined as of the end of the life 
estates. Absent issue, which is the hypothesis of the third sentence, 
and absent spouses, which is the fact and who would have been excluded 
by law at the time the Will was drawn,! the heirs and next of kin of both 


S The terms "heirs" and "next of kin" until recently, were restricted to blood 
relatives. In re Battell's Will, 261 App. Div. 120, 24 N.Y.S. 2d 712, affd. 
286 N.Y. 97, 35 N.E. 2d 913 (1941). 
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nieces are the same. ___ [ff the heirs and next of kin were to be determined 
as of different dates variations might be introduced, but since the time 
for determining the heirs and next of kin is, as pointed out below, at the 
end of the life estates, rather than at the death of either niece, the heirs 
and next of kin of both nieces are the same. _ By this interpretation the 
testatrix thus is not preferring the heirs or next of kin of one niece, but 
is providing for ultimate succession by her closest living blood relatives 
at the end of the life estates. , 


If sentence three is construed as applicable only to the share of the 
niece first dying (i.e., Helen's share) then Frances' share, under the 
first sentence of Item Ninth, would go to her estate. This would mean 
that the testatrix preferred the estate of a niece who predeceased one or 
both of her children to the estate of her children - a most abnormal 
testamentary desire. It also would mean that the legatees of a niece, 
possibly complete strangers to the testatrix, were preferred to the testa- 
trix's closest living blood relatives, where all presumptions in law are 
to the contrary. : 


There is no doubt that the language used in the third sentence of 
Item Ninth is not the most graceful possible to achieve the suggested 
result. On the other hand, so long as “heirs and next of kin" are con- 
strued as words of purchase, the language, though awkward, achieves 
that result. Since this result most closely comports with the entire 
pattern of the Will and benefits the group of claimants whom the law 


prefers, awkwardness of expression alone should not dictate a contrary 


conclusion. 
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THE HEIRS AND NEXT OF KIN OF FRANCES, THE 
SURVIVING NIECE, ARE TO BE DETERMINED AT 
THE END OF THE LIFE ESTATES. 

In considering the question as to the time at which the heirs and 
next of kin of Frances are to be determined, there are two alternatives: 
(1) As of the date of Frances' death; or (2) as of the date of the death 
of the last life tenant. |The following reasons clearly point to the latter 
alternative, the death of the last life tenant: 


A 


This Result Alone Is Consistent With The 
Pattern Of The Will Of Giving To Those 
Persons Living At The End Of The Pre- 


ceding Life Estates. 


B 


This Result Is In Accordance With 
Precedent. 

This Court has held that the appropriate time for determination of 
the heirs and next of kin is at the time of the death of the last life tenant. 
Greenwood v. Page, 78 U.S. App. D.C. 166, 138 F. 2d 921, 923 (1943). 
_There the testator gave life estates to his children, with remainders in 
fee simple to his grandchildren, but provided that if any grandchild pre- 
deceased the last surviving child, that grandchild'’s share should go to 
the grandchild's legal heirs. This Court quoted and accepted the Dis- 
trict Court finding that the legal heirs of a grandchild who had predeceased 
‘the last surviving life tenant were to be determined as of the date of the 
death of the last surviving life tenant. In that case the will was far less 
replete than the Will in the instant case with indications of intent to fix 
the time for determination of the beneficiaries as at the death of the last 
life tenant. Accordingly, that result follows a fortiori here. 
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In New York Life Insurance and Trust Co. v. Winthrop, 237 N.Y. 
93, 142 N.E. 431, 432-433 (1923), in an opinion by Cardozo, J. the 
Court spelled out the rules and reasoning which required there, and here, 
that heirs and next of kin be determined as of the death of the last life 
tenant. That case involved a will which created a trust for testator's 
wife A for life, to daughter B for life, and upon the death of A and B, 
to the issue of B, or in default of such issue, to the next of kin of B. 
B predeceased A without issue. The question was whether B's next of 


kin were to be determined at the time of B's death, or as of the death 
of A, the last surviving life tenant. The Court held that next of kin 
were to be determined as of the death of A, the last surviving life 


tenant, stating: 


“We deal . . . witha gift which, at least up toa 
certain point, was contingent and defeasible, a 
gift to which survivorship at some time in the fu- 
ture was annexed as a condition. Since a con- 
tingency existed, since the testator did not intend 
that the interests of issue should vest as soon as 
they were born, his expectation must have been that 
the vesting would be postponed until the trust was 
atanend.. . _ If it was postponed till then for 
issue, it was postponed for next of kin. 


",. . . [T]he point of time which fixes the as- 
certainment of the class of issue and the vesting 
of their interests, is the one to which we must look 
in defining the substituted class described as next 
of kin . . . When we speak in this connection of 
the vesting of an interest,we mean, of course, a 
vesting that is absolute and final... 


“Survivorship being a condition, we hold that 
it is survivorship at the time of distribution . . . 
We are not blind to the fact that other readings of 
the will are possible and plausible. In sucha 
situation, the canon of construction which dis- 
tinguishes between a direct gift and one through 
the medium of a mandate to deliver and convey 
may fairly turn the scale . . . A faint sugges- 
tion is in the briefs that the gift to next of kin, 
even though contingent upon survivorship at the 
date of distribution, must be confined, subject 
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to that contingency, to those who were next of 

kin at the death of . . . the person named as 
ancestor, with the result that the class might 
thereafter be diminished, but could not be enlarged 
ete This construction, even if it could other- 
wise be accepted, becomes inadmissible when we 
consider that the next of kin are to take in sub- 
stitution for the issue. . . The will, when read 
in its totality, is instinct with the desire to hold 
the ultimate gifts in abeyance until the termination 
of the trust, and thereupon to adapt and proportion 
them to the conditions: then existing." 

In the instant case there is a trust for the lives of the testatrix's 
two children, then to deliver to their surviving issue, and in default 
thereof to the two nieces, if they survive, or if either predecease the 
life tenants, to her issue who survive, and in default thereof, to the 
niece who survives the life tenants, and if she predecease the life 
tenants, to her heirs and next of kin. Thus there are a series of suc- 
cessive substitutions of remaindermen, with survivorship required 
throughout. The case is even stronger than that presented in New York 
Life Insurance and Trust Co. v. Winthrop, 237 N.Y. 93, 142 N.E, 432- 
433 (1923), and the same result must follow. See also Jenkins v. 
Bonsal, 116 Md. 629, 82 A. 229 (1911); Carey v. Carey, 127 Md. 593, 
96 A. 796 (1916); Heitzig v. Goetten, 347 Il. 619, 180 N.E. 428, 432 
(1932); Proctor v. Clark, 154 Mass. 45, 27, N.E. 673 (1891); In re 
Wagar's Estate, 292 Mich. 452, 290 N.W. 865 (1940), 302 Mich. 243, 
4N.W. 2d 535 (1942); In re Maine's Will, 190 Misc. 226, 72 N.Y.S. 
2d 165, 167-168 (1947); In re Freeman's Estate, 151 Minn. 446, 187 
N.W. 411, 412 (1922). Cf. Central Dispensary and Emergency 
Hospital v. Saunders, 83 U.S. App. D.C. 52, 165 F. 2d 626 (1948); 
Union & New Haven Trust Co. v. Ackerman, 114 Conn. 152, 158 A. 224 


(1932). 
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The Contrary Interpretation, That Is, Determi- 
nation As Of The Date Of Death Of Frances, 
Would Result In Including Among The Beneficiaries 
Of The Remainder Interest Both Life Tenants, 


Thus Defeating An Intention Of The Testatrix. 

The bequest to heirs and next of kin could take effect only if the 
longest living of the two nieces predeceased the life tenants and neither 
niece had issue who survived the life tenants. Absent such issue the 
heirs and next of kin (blood relatives ) determined prior to the death of 
the last surviving life tenant (i.e., at the date of Frances' death), of 
necessity would include one life tenant, and, in the circumstances which 
occurred, would include both life tenants, first cousins of the nieces, 
and a first cousin, Charles Hoyt, wholly unrelated by blood to the testa- 
trix. While the testatrix undoubtedly had no intention whatsoever as to 
the latter, with respect to the. life tenants, her children, she clearly 
intended only life estates. Thus determining heirs and next of kin as 
of the death of Frances would defeat the testatrix's intent. Moreover, 
if such heirs and next of kin were required to survive the last surviving 
life tenant, in accordance with the whole thrust of the Will, there would 
be an intestacy since none so survived. : 


D 


The Contrary Interpretation Would Have In- 
congruous Results If Frances Had Left Issue. 


It is most unlikely that the heirs and next of kin of a niece would 


be treated preferentially to the niece's issue. Under the second 
sentence of Item Ninth, the share the deceased niece would have taken 
goes to such of her issue as are living when the life estates end. The 
persons who are to take such share are determined as of the later date, 
not as of the date of the death of the niece. In other words, if Frances 
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had predeceased the life tenants, but left issue surviving the life tenants, 
Frances’ share would go to such of her issue as were alive when the life 
estates ended. None of her issue who died before that date would benefit 
or could pass any interests in the share by their wills. Since the testa- 
trix was unwilling to benefit a niece's issue who predeceased the life 
tenants, there is no reason to believe she would desire to benefit a niece's 
heirs and next of kin who predeceased the life tenants. 


E 


The Contrary Interpretation Would Result In A 
Conflict Between The Second And Third Sen- 
tences Of Item Ninth In A Case In Which 
Frances Left Issue Some But Not All Of Whom 
Survived The Life Tenants. 

This interpretation is necessary in order to reconcile the provisions 
of the second and third sentences in a case where Helen predeceased 
Frances without issue and Frances predeceased the life tenants, but left 

issue some of whom survived the life tenants. If under the third sen- 
tence, Frances’ “heirs and next of kin" were determined as of the date 
of Frances’ death, the legatees or heirs of such of Frances’ issue as 
survived Frances but predeceased the life tenants would have a claim to 
participate in Helen's share. On the other hand, under the second sen- 
tence, those of Frances’ issue who were alive at the end of the life 
estates might claim the whole of Helen's share. Their claim would be 
that if Frances had survived the life tenants she would have taken Helen's 
share, under the third sentence, but, since she did not survive, they 
alone would be entitled, under the second sentence, to “the share * * 
which * * their parent [Frances] would have taken if [she had been] 
_ living" at the end of the life estates. 


It must be presumed that the testatrix intended no such possible 
conflict between the provisions of the two sentences. The second sen- 


tence is specific in providing that the determination of the issue who are 
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to share is to be made as of the end of the life estates, while the third 
sentence is ambiguous as to the date as of which the heirs and next of kin 
are to be determined. To reconcile the two sentences, it is only neces- 
sary to read the ambiguous language of the third as if, like the specific 
language of the second, it provided for the determination to be made as 
of the end of the life estates. , 


At the end of the life estates the heirs and next of kin of Frances 
were these appellants. They are collateral kinsmen of the testatrix's 
mother, and the testatrix’s closest living blood relatives as of that time. 


IV 


THE FIRST CODICIL OF FEBRUARY 14, 1929, RE- 
VOKED ONLY THE PECUNIARY LEGACY IN FAVOR 
OF FRANCES IN ITEM FIRST OF THE WILL AND 
DID NOT REVOKE THE PROVISIONS OF ITEM NINTH 
IN FAVOR OF FRANCES, HER HEIRS AND NEXT OF 
KIN. 


The previous sections of this brief have assumed that Item Ninth 
remained in full force and effect at the time of the death of the testatrix. 


On February 14, 1929, she executed two codicils. These are so 
short that they will be quoted verbatim here: 


“I hereby revoke the legacy left to Frances 
Edwards Shelton in my will." 


"I leave to my Daughter the solitaire diamond 
ring that was my Mother's and all my ornaments, 
and to my Son in lieu thereof ten thousand dollars 
and the small solitaire ring. The stone belonged 
to my father. Also my thanks and love for his 
care of my accounts." | 


Examination of the file reveals that these codicils are in the testa- 


trix's handwriting and on her personal note paper. 


The language and form of the codicils indicate that they were drawn 
up and executed by the testatrix without professional advice or assistance. 
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Omission of the standard attestation clauses is particularly indicative of 
this fact. 


The language is, therefore, to be interpreted as that of a layman 
and not that of a lawyer. 


The most important points to note concerning the first of these 
codicils is that it uses the word "legacy" in the singular and that the 
"legacy" revoked is referred to as one "left to Frances Edwards Shelton" 


and no others. 


The Will, as executed, of course, contained three provisions in 
favor of Frances, in Items First, Fourth and Ninth. Moreover, in Item 
Ninth, and by reference, in Item Fourth, other potential recipients of her 
estate, besides Frances, were involved: Frances' possible issue, her 
heirs and next of kin. It is inconceivable that the testatrix intended to 
revoke all these various provisions involving other possible takers by re- 
voking a single “legacy left to Frances Edwards Shelton". On the other 
hand, it is most unlikely that she would have failed to consider the gift in 
Item First a "legacy". As contrasted with the gifts in Items Fourth and 
Ninth, this was a definite, certain, specific, pecuniary gift. 


The gifts in Items Fourth and Ninth were in the distant future, were 
uncertain in amount, and involved not only Frances, but her issue, de- 
scendants, or heirs and next of kin. They included possible holdings of 
real estate as well as personal property. The term “legacy" is most 


likely to be understood by a layman as referring to a gift of cash. White 
v. M.I.T., 171 Mass. 84, 98; 50 N.E. 512, 514 (1898) (per Holmes, J.). 
The use of the singular and the reference only to Frances in the codicil, 


therefore strongly point to the gift to Frances contained in Item First and 
to that alone. 


It will be remembered that Helen had already died before the codicil 
was executed. The legacy to her in Item First had lapsed. So, in effect, 
upon the revocation of the gift to Frances in that Item, the testatrix had 
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$3,000 more to dispose of by specific bequest if she wished to do so, 
than before Helen's death. The second codicil of the same day suggests 
the thinking of the testatrix. By this codicil she gave her son ten 
thousand dollars in cash. It may well be that she thought she must 
eliminate the gifts originally made by Item First in order to help finance 
the gift made by her second codicil to her son. : 


Finally, if the Court has any question as to the intention of the 
testatrix, it should follow the rule of construction which establishes a 
presumption against intestacy. Unless the revocation by the codicil 
of February 14, 1929, is confined in its effect to Item First, the disposi- 
tion of the remainder upon the death of the two life tenants without issue 
is left unprovided by the Will. Such a large and serious omission from 
the testatrix's testamentary disposition is most unlikely to have been the 
testatrix's intention. The Court should accept it as her intention only 
with the greatest reluctance and upon clear and definite proof. Certain- 
ly the ambiguous language of the lay draftsman of the codicil cannot be 
said to offer such proof. 


Accordingly, the first codicil of February 14, 1929, should not be 
regarded as impairing the continued validity of Item Ninth of the Will. 


CONCLUSION 


Insofar as the District Court denied the motions of the other ap- 


pellants for summary judgment in their favor, its action should be af- 


firmed. 


Insofar as the District Court granted the motions of appellees for 
summary judgment in their favor, its action should be reversed. 
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Insofar as the District Court denied the motion of these appellants 
for summary judgment, its action should be reversed, and the cause 
remanded for entry of an order instructing the Trustee to distribute the 


principal of the residuary trust and accumulated income, in.equal shares, 
to these appellants. 


Respectfully submitted, 
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ARGUMENT 


INTRODUCTION 


As in the court below, both appellees in their briefs filed with this 
Court fail to meet the issue created by the significant use, only in the 
last sentence of the Ninth Item of the will, of the words “heirs and next 
of kin." They give no explanation why these words should suddenly ap- 
pear here for the only time in the will, when, if they were mere words 
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of limitation, as appellees contend, they should appear elsewhere and 
particularly in the first sentence of the very same Item. It is only by 
treating these words as words of limitation and thus making them, under 


the circumstances, unnecessary, superfluous, and meaningless that ap- 
pellees can reach the conclusion that Frances could dispose of the re- 


mainder interests by her will. 


We will not repeat the argument on this point, which is covered in 
our original brief, but wish merely to call to the Court's attention the 
fact that appellees have failed even to suggest an explanation for the use 
by testatrix of the words "heirs and next of kin" in the third sentence of 
Item Ninth of a will in which they appear nowhere else. Similarly, ap- 
pellees have made no attempt to distinguish this Court's opinion in Caine 
v. Payne, 86 U.S. App. D.C. 404, 182 F. 2d 246 (1950) which we submit 
is controlling and holds that survivorship of the life tenants is required 
in circumstances here involved. Of course, if survivorship is required, 
then unless “heirs and next of xin" are interpreted as words of purchase, 
there is intestacy as to all or at least half of the residuary estate. 


The rest of this reply brief will be confined to answering specific 
points argued by appellees. 


I 
"Next of kin’ is not a term of limitation 


"Next of kin’’, despite appellees, is not a term of limitation. Nor- 
mally, it is not synonymous with "heirs". Williamson v. Johnson, 228 
‘N.C. 732, 47S. E. 2d 24 (1948). Of course, the phrase, like others, 
may be used by a testator in such a peculiar way as to indicate that he 
meant something entirely different from its usual meaning. This was 
true in the case of Wilcoxen v. Owen, 237 Ala. 169, 185 So. 897 (1938), 
relied on by appellee, Anne Stockton Goodwin. (Her brief, p. 14.) In 


that case the phrase was used with reference to certain specifically de- 
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scribed real estate, and after the word "revert". The question arose 
on the construction of a deed of land by the decedent to his wife for life, 
remainder to his children born of her, but if no child "then eae 
lands are to revert to my next of kin." The decedent died leaving a will 
devising a claimed reversion in the lands to his adopted son. The wife 
then died leaving no issue. The court held that the lands went to the 
adopted son. In reaching this conclusion it held that the words "next of 
kin" really meant "heirs" and that the word "revert" indicated that the 


decedent had retained the reversion in himself. | 


By contrast, in the present instance it is clear that the term "next 
of kin" does not mean "heirs" because the word "heirs" is specifically 
and separately mentioned. The term was obviously used to dispose of 
the personal property while the word "heirs" was expected to dispose of 
any real property in the trust. There is nothing to indicate that the 
term is used in any other way than the usual one, that is, to designate the 
nearest blood relatives of the person referred to (here Frances ) or those 
who would take her personal property if she had died intestate.* 


I 
The Glotzbach case is inapplicable 


Appellees attempt to bolster their interpretation by citing Glotzbach 
v. Kneesi, 73 U.S. App. D.C. 282, 121 F. 2d 30 (1941). But as pointed 
out in our original brief (p. 17), the language involved in the Glotzbach 
case was not that used by the testatrix. In Glotzbach it was to X, “his 
heirs and assigns," a phrase well established as one of limitation. 
(Underlining supplied; see our original brief, p. 17.) Moreover, the 
Glotzbach opinion quoted with approval language of an opinion of the New 
York Court of Appeals which indicated that had "next of kin" been used 


z It is unnecessary to decide which of these two common meanings is to be 
ascribed to the phrase in this case since the result is the same under both inter- 
pretations. 
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instead of "assigns", the combination of words would have been inter- 


‘preted as words of purchase. 


The vital difference in the language used here from that used in 
Glotzbach seems to have escaped counsel for appellee, Anne Stockton 
Goodwin, who say, at page 18 of their brief: 

"Moreover, the words ‘heirs and next of kin’ are 

presumptive words of limitation, Section III, 

supra at p. 14, which the Savage Heirs request 

to be treated as words of purchase. Such a con- 

tention was likewise rejected in Glotzbach v. 

Kneesi, supra, wherein the Court held the words 

in question ‘are invariably deemed to be words 

of limitation to describe the nature of the estate 

given and not to’be words used to [ create an 

alternative limitation] by the substitution of the 

heirs in place of the predeceased beneficiary'’." 

(Last underlining supplied.) 
No doubt inadvertently, counsel seem to be contending that the words in 
question in the present case were interpreted by the Court in Glotzbach, 


which, of course, is not so. 


Finally, the Glotzbach case did not include the vital feature present 
here -- the use of the words “heirs and next of kin" in the one clause to 
be interpreted, in contrast to their deliberate omission from other 
clauses where, if appellees are right, they should have appeared also 
for the sake of consistency. 


att 


The words “for her and their own use forever" 
do not change the words “heirs and next of kin" 
into words of limitation 


Appellee, Anne Stockton Goodwin, seeks further support for the 
position that the phrase used here is one of limitation, in the additional 


words, “for her and their own use forever." (Her brief, p. 14.) 


These last words may indicate that whoever takes under the third 
sentence of Item Ninth gets a fee simple and not merely a life estate, but 
they do not determine the question of who takes. 
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It should be noted that the first and second sentences of Item Ninth 
include similar words. In the first, the gift is "to my nieces Helen 
Frederika Shelton and Frances Edwards Shelton, for their own use for- 
ever." Inthe second, it is to "such issue or descendants Solo efOn 


their own use forever." 


The occurrence of a similar use phrase in all three sentences is 
thus to be contrasted with the specific reference to “heirs and next of 
kin" in only the last one. ! 


We of course do not deny that the use clause in the third sentence 
indicates that a fee simple interest is created. We do deny that it makes 
the words “heirs and next of kin" into words of limitation. The similar 
use clauses in the first and second sentences of Item Ninth of course have 
no such effect on the words which precede them, and which remain words 
designating the actual takers. There is no reason to give the use clause 
in the last sentence a different effect. : 


Finally, it is noteworthy that appellee, Anne Stockton Goodwin, 
does not contend that the words “for her and their own use forever" af- 
fect the nature of the words "next of kin", but only that ‘when used with 
the presumptive word of limitation 'heirs' [ they] create a fee simple 
interest in Frances Edwards Shelton." (Her brief, p. 14.) Yet it is 
actually the words “next of kin", presumptive words of purchase, which 
are the important words in this proceeding, since the estate consists of 
personalty only. ! 


IV 


Frances had to survive the life tenants : 
to take the remainder interests 


The essence of the "error" of the position of these appellants, ac- 


cording to appellee, Anne Stockton Goodwin (her brief, p. 18), is that 
the will creates supplanting remainders and that such a limitation does 
not require survival of the life tenants by the remainderman. If the 
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third sentence of Item Ninth had been omitted, these appellants would 
agree. But it was included, and its inclusion completed the disposition 
of the remainder in all possible situations. Thus - 


1. If either niece (or both nieces) survived the life tenants, the 
first sentence applied to the share of the niece or nieces who so survived. 


2. If either niece (or both nieces) predeceased the life tenants 
leaving issue surviving the life tenants, the second sentence applied to 
the share of the niece or nieces who so died. 


3. If either niece (or both nieces) predeceased the life tenants, 
leaving no issue which survive the life tenants, the third sentence applied 


to the share of the niece or nieces who so died. 


Accordingly, to label the third sentence of Item Ninth a supplanting 
remainder does not alter the fact that the conditions for supplanting have 
occurred, and that niece Frances is supplanted by her heirs and next of 
kin determined as of the end of the life estates. 


Moreover, since all contingencies are covered by Item Ninth, it is 


useless to speak of ‘supplanting limitations'. These amount, in effect, 


to alternative limitations, and a niece, specifically Frances, must sur- 
vive the life tenants, to take. Otherwise she is replaced, under the 
present circumstances, by “her heirs and next of kin", namely, these 
appellants. 


CONCLUSION 


Accordingly, the action of the District Court should be modified as 
indicated in the Conclusion in our original brief. 
Respectfully submitted, 
ALEXANDER B. HAWES 
ROBERT MARTIN 
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